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The Policy and Procedures Manuak designed to assistpublic bodies in the province of
Newfoundland and Labrador in managing requests made pursuant to th&ccess to
Information and Protection of Privacy AcR015 ("the Act").

This is the 3d edition of the Access to Information: Policy and Procedurbtnual, originally
developed in 2005. It has been updated and revised to reflect the newccess to
Information and Protection of Privacy Ac2015 that received Royal Assent on June 1, 2015.

Readers will sometimes see references to ATIPP, ATIPP applioat®TIPP file, etc. This
acronym represents theAccess to Information and Protection of Privacy Acthe following
conventions have been used throughout the Manual:

1 Access tolnformation requests will be referred to as ATIRBquests
1 The Office of thelnformation and Privacy Commissiter will be referred to as the
OIPC

1 When referring to the legislation, the following terms are used:

1, 2, 3,€é -section
(1), (2), (3),6 -subsection
(a), (dparagraghc) , ¢€

(), (i), (i) -clause

We wish to acknowledge the governments of Manitoba, Albert®ntario and British
Columbia and the offices that coordinate administration of their respective access and
privacy legislation. Their procedure manuals were an invaluabdeide in developing this
Policy and Procedures Manudbr Newfoundland and Labrador public bodies.

This manual will be updated periodically. Please check the website regularly for updated
versions.

ATIPP Office
Department of Justice and PubliGafety
UpdatedOctober2017
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PREFACE

In the past year, the Government of Newfoundland and Labrador has reaffirmed its
commitment to accountability and transparency through administration of the Act, and
introduced new legislation that will resulin Newfoundland and Labrador becoming a leader

in access and privacy in Canada and internationally.

To prepare for these changes, the Provincial Government, in collaboration with the Office of
the Information and Privacy Commissioner, delivergaovincewide training for public body
ATIPP coordinators, municipalities and government employees; and also updated training
materials, including the access and privacy policy manuals.

As the Minister responsible for the oversight of this Act, | wadtédo make sure that we
uphold our mandate to assist all public bodies across the province by creating a manual that
provides comprehensive guidance to ATIPP Coordinators and others interested in learning
more aboutAccess to Information and Protection ofiacy Act, 2015

| would like to extend thanks to our ATIPP Coordinators and all other public body officials
throughout Newfoundland and Labrador for their continued support, dedication, and hard
work on all matters related to the administration of théct.

Hon. Steve Kent
Minister Responsible for the Office of Public Engagement
June 2015

Government of Newfoundland and Labrador 3
ATIPP Office, Department of Justice and Public Safety
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CHAPTER:AINTRODUCTION
1.1  Background

1.1.1 Principles of Access and Privacy Legislation

Access and privacy legislatioms based on two fundamental rights of people in contemporary
democraticsociety:

1 the right to access information held by governments and other public bodies,
including information about oneself, subject only to certain specified exceptiqsd

1 the right to privacy for personal information collected, used and disclosed bybfia
bodies.

The right to access information is based on the principles of accountability of governments
and other public institutions to citizens, as well as the desirability of having better informed
members of society. The exceptions to access deriv@rin recognition that certain types of
decisiorrmaking and transactions must be conducted in confidence. The practice of
severing (i.e. removing) information that falls within an exception to disclosure from a copy
of a document to be released provides a means of disclosing as much information as
possible while maintaining necessary confidentiality.

The right to privacy for personal information is based on privacy protection measures which
are also referred to as fairnformation practices. TheA c tpdvacy provisions control the
manner in which a public body may collect, use and disclose personal information of
individuals. They also control the manner in which personal information is retained,
disposed of, kept accurée and kept secure. An individual has a right of access to his/her
own personal information, subject to limited and specific exceptions set out in thct
Additionally, an individual has a right to request corrections to personal information about
themselves that is held by a public body.

1.1.2 Newfoundland and Labradoros Access

Privacy Act

Newfoundland and Labrador enacted freedom of information legislation in 1981, the third
jurisdiction of Canada to do soThe Freedom of Information Act provided for access to
records held by the Government of Newfoundland and Labrador and specified Crown
agencies, with the Office of the Parliamentary Commissioner (Ombudsman) and the
Supreme Court,Trial Division serving as the review and final decisiomaking mechanisms.
However, the Office of the Parliamentary Commissioner was discontinued in 1991 which
resulted in the Trial Division being the only avenue of recourse for complaints. Hieedom

of Information Actdid not contain protection of privacy provisions and the right to access

Government of Newfoundland and Labrador 13
ATIPP Office, Department of Justice and Public Safety



Access to InformationPolicy and Procedures Manual

information did not extend to local public bodies and many Crown agencies and corporations
in the province.

Il n I'ine with the Gover nmentconnfitmeNtedowdrdsumord!| a n d
open, transparent and accountable public policy, in December 2000, the Minister of Justice
announced the creation of the Freedom of Information Review Committee. This committee

was tasked with reviewing the existingFreedom of Infomation Act and making
recommendations to modernize the legislation and to create consistency with other
Canadian jurisdictions. In Jul2001, after an extensive review and consultation process, the
Committee submitted its reportStriking the Balance(copies of which maybe obtained from

The Queends Printer or t h htip:Uwgviv.atipp.poe.nl.ca)T | P P w
recommending that the current act be repealed and a newdislative regime enacted

Il n response, Bi I | 49, i mpl ementing the Committ
Assembly during the fall of 2001 and theAccess to Information and Protection of Privacy

Act received Royal Assent on March 14, 2002. Thact (excluding Part IVProtection of

Privacy) was proclaimed in January 2005. Tipgivacy provisions wre proclaimed in January

2008. In March 2010, a Review Commisener was appointed to conduct the first
comprehensive review of theAct, pursuant to section 74, and in January 2011, the Review

Commi ssionerds report was provided to the Min
was presented to the House of Assembly during the spring of 2012 and the amend&ck

was proclaimed on Une 27, 2012.

On March 18, 2014, a Review Committee was appointed to conduct the second statutory

review of theAccess to Information and Protection of Privacy ActThis Review Committee

was chaired by Mr. Clyde Wells, Q.C. (former Chief Justice of Nemdtand and Labrador

and former Premier),and included Ms. Jennifer Stoddart (former Privacy Commissioner of
Canada) and Mr. Doug Letto (communications professional, writer, and journalist with over

30 years of experience). This Review Committee was taskle with completing an
independent, comprehensive review of the legislation, including amendments made as a

result of Bill 29, and providing recommendations arising from this review to the Minister
Responsible for the Office of Public Engagement. The Reviéammittee presented itstwo
volumereport to the Minister on March 2, 2015(copies of which maybe obtained from The
Queends Printer or t hhtpdvemy.atipghgev.nl&d)l Phis repoetb si t e
contained 90 recommenddions, as well as a draft bill. e Provincial Government
committed to implementing all of the Review Committed s recommentati ons,
Access to Information and Protection of Privacy Act, 20h8as introduced into theHouse of
Assemblyas Bill 1 on April 21, 2015. The new legislatiorrepealed the previousAct, and

came into force on June 1, 2015 with the exception & subparagraph 2(x)(vi) (definition of
oOpubl i c b acacdheinbo)forcevdniAwgbst 1, 2015
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1.2

Purposes

The purpose of the Act is set out in section 3. The legislationis intended to facilitate
democracy through:

T

ensuring that citizens have the information required to participate meaningfully in the
democratic process;

increasing transparencyin government and public bodies so that elected officials,
officers and emplgees of public bodies remain accountable; and

protecting the privacy of individuals with respect to personal information about
themselves held and used by public bodies.

Thispurposeis achievedby:

1
1

giving the publica right of access to public bodyecords;

givingindividuals aright to access their own personal informatioras well as theright
to request the correction of their personal information;

specifying limited exceptions to the righd of access and correction that are
necessary to

o preserve the ability of government to function efficiently as a cabinet
government in a parliamentary democracgy

o0 accommodate established and accepted rights and privileges of others; and

o protect from harm the confidential proprietary and other rights of thijhrties;
providing that some discretionary exceptions will not apply where it is clearly
demonstrated that the public interest in disclosure outweighs the reason for the

exception;

preventing the unauthorized collection, use or disclosure of personaformation by
public bodies; and

providingfor an oversight agency that
0 is an advocate for access to information and protection of privacy;

o facilitates timely and user friendly application of thé&ct
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o provides independent review of decisions made kpublic bodies under the
Act;

o0 provides independent investigation of privacy complaints;

o0 makes recommendations to government and to public bodies as to actions
they might take to better achieve the objectives of th&ct, and

0 educates the public and publicbodies on all aspects of theAct

1.2.1 Answers to particular questions

It is important to remember that theAct is not meant to replace other procedures for
accessing information or to limit access to information that is not personal information and
is available to the public (subsection 3(3)).

Public bodies handle a large number of inquiries from individuals see§ an answer to a
specific question rather than asking for access to records. Sometimes, a person will
combine a question with a request for recordsWhenever possible, public bodies should
deal with these questions without a formal ATIPP request throutite appropriate public
body.

If it becomes clear that the request involves records that cannot be routinely disclosed, such
as personal information about a third party, the person making the request should be
referred to the ATIPP Coordinator within theppropriate public bodywho can advise the
applicant to make an ATIPRequest under the Act.

In circumstances where an individual has made a formal ATIPP request where they are
asking a question rather than asking for records, the ATIPP Coordinator, ad patheir duty

to assist, should contact the applicant and advise them that their question can be handled
informally without the need for an ATIPP requesbr assist them in reformulating their
request to capture responsive records

1.3 Public Bodies

The ATIPP Actpplies to public bodieswithin the Province of Newfoundland and Labrador
Public bodyis defined in paragraph2(x) of the Actas:

1 a department created under theExecutive Council Agtor a branch of the executive
government of the province

1 a corporation, the ownership of which, oa majority of the shares of which is vested
in the Crown
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1 a corporation, commission or body, the majority dhe members of which, or the
majority of members of the board of directors of which are appointed by an Act, the
LieutenantGovernor in Council or a minister

1 alocal public body, which means (1) an eductonal body, (2) a health care bodyand
(3) a local government bodyi.e. municipalities) For a more detailed definition please
refer to section 2 of the Act

1 the House of Assembly and statutory offices, as defined in tltouse of Assembly
Accountability, Integrity and Administration Apt

1 a corporation orother entity owned by or created by or for a local government body or
group of local government boigs, which has as its primary purpose the management
of a local government asset or the discharge of a local government responsikibtyd

1 a body designated for this purpose in the regulations made undszction 116.

1.3.1 Bodies that do not Fall nder the Act

The following offices or public bodiedo notfall under the scope of thisAct

1 the constituency office of a member of the House of Assembly wherever located
1 the Trial Division, the Court of Appeal or the Provincial Couort

1 abody listedin ScheduleB of the Act

1.4 Recorcs
Subsection 5(1)generally provides that theAct appliesto 6 a | | records in the
under the control of a public bodydé, with the

Under paragraph2(y) of the Actarecordis defnedasba record of ifomf,or mat i
and includes a dataset, information that is machinereadable, written, photographed,

recorded or stored in any maner.6 A record does not include a computer program or
mechanism that produced records on any storage medium.

0 Dat ais @efinéd in paragraph 2(g) as information which comprisesa collection of
information held in electronic form where all or most of the information
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1 has been obtained or recorded for the purpose of providing a public body with
information in connection with the provision of a service by the public body or
carrying out another function of the public body;

1 is factual information which is not the product of analysis or interpretation (other
than calculation) and to whichs. 13 of the Statistics Agency Actloes not apply;and

1 remains presented in a way that, except for the purpose of forming part of the
collection, has not been organizedadapted or otherwise materially altered since it
was obtained or recorded.

For the purposes of theAct a record includesany information that is in the custody and/or
control of a public body. Examples of the type of information defined as a record are:

1 acopy of a record, a draft and any other working materials, information recorded or
stored by ele¢ronic means and information in any other form

9 all correspondence, reports and other documents and recorded information received
by a public body from an outside orgamation or individual;

1 records generated by any staff of a public body in the coursétheir duties, including
handwritten notes

1 collections of data that are in tabular (data stored as columns or rows) or spatial
(mapping and boundary files) formatand

9 records created or obtained before or after thAct came into effect in 2005.

1.4.1 Custody or Control of a Record

For a record to fall under theAct, a public body must have either custody or control of the
record. In order to determine if a public body has custody or control of a recordis
necessary to consider all aspects of thereation, maintenance and use of the record.

In most circumstances, the ternctustody means that a public body has physical possession
of a record.

The term control means that a public body has the power or authority to make decisions
concerning the use and disclosure of a record. This would include records that a public body
has stored in an offsite records centreowned by another partyd while the public body does
not have custody of the records, they do have controWhile physical control over a
document will obviously play a leading role in any case, it is not determinative of the issue of
control.
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In determning whether a public body has control of a record, they should consider:

1 Does the record relate to a matter within the mandate of the public body?
If the answer is no, then the public body does not have control of the recdibu
should then considerwhe her you have O6custodyd of the |

1 Can the public body reasonably expect to obtain a copy of the record upon request?
Consider all relevant factors
o the substantive content of the record,
o the circumstances in which it was created, and
o the legal rdationship between the holder of the record and the public body,

If a senior official of the public body, based on all relevant factors, reasonably should
be able to obtain a copy of the record, the record falls within the scope of thet!

Some otherfactors to consider in determining whether or not a record is in the custody or
control of a public body include:

1 Was the record created by an officer or employee of the institution?

1 What use did the creator intend to make of the record?

1 Does theinstitution have a statutory power or duty to carry out the activity that
resulted in the creation of the record?

T I's the activity in question a o0corebo, 0cC
institution?
9 Does the content of the record relate to the institui on 6 s mandat e an
functions?

1 Does the institution have physical possession of the record, either because it
has been voluntarily provided by the creator or pursuant to a mandatory
statutory or employment requirement?
9 If the institution does have possesson of the record, is it r
possessionod?
1 If the institution does not have possession of the record, is it being held by an
officer or employee of the institution for the purposes of his or her duties as
an officer or employee?
Does the instittion have a right to possession of the record?
Does the institution have the authority tc¢
and disposal?
1 Are there any limits on the use to which the institution may put the record,
what are those limits, and why do theypply to the record?
To what extent has the institution relied upon the record?
How closely is the record integrated with other records held by the institution?
What is the customary practice of the institution and institutions similar to the
institution in relation to possession or control of records of this nature, in
similar circumstances?

= =

= =4 =4

1 Canada (Information Commissioner) v. Canada (Minister of National Defen¢2911] 2 S.C.R. 306.

Government of Newfoundland and Labrador 19
ATIPP Office, Department of Justice and Public Safety


http://www.canlii.org/en/ca/scc/doc/2011/2011scc25/2011scc25.pdf

Access to InformationPolicy and Procedures Manual

It is important to note that not every factor listed above will be relevant in all circumstances,
and that no one factor will be determinative.

1.4.2 RecordsExcluded fom the Act

The Act does not apply to a limited number of records that fall under the custody and/or
control of a public body. These records are listed snbsection 5(1) of the Act

1 Court Records(paragraph5(1)(a)p recordsin court files; records of a judge of the
Trial Division, Court of Appeal or Provincial Court; judicial administration records
(records relating to a judge, master or justice of the peace); cgcords relating to
support services provided to a judge;

1 Judicial or Quasjudicial Records (paragraph 5(1)(b)d a note, communication or
draft decision ofa person acting in a judicial or quagudicial capacity;

A person is actig in a quastjudicial capacity f they are carrying out a function that is
partially administrative and partially judicial, and is required to investigate facts or
ascertain the existence of facts, hold hearings, weigh evidence and draw conclusions
as a basis for official actios, and to exercise discretion of a judicial nature.

1 Personal or Constituency Records ofidember of the House of Assemblfparagraph

5(1)(©))

1 Registered Political Party or Caucus Recor@saragraph5(1)(d))d as defined in the
House of Assembly Accountability, Integrity and Administration Act

1 Personal or Constituency Records of a minist@raragraph5(1)(e));

1 Examination or Test Questiongaragraph5(1)(f)) d a record of a question that is to
be used on an examination or test

1 Teaching Material or Research Information of an Employee of a R8stondary
Educationalinstitution (paragraph5(1)(g));

1 Records in the Custody of the Provincial Archivégsaragraph 5(1)(h)) 0 material
placed in the custody of the Provincial Archives by or for a person, agency or
organization other than a public body;

2 Sioux Lookout (Municipality) (Re), 201ZanLll 44415(ON IPC)
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1 Public BodyArchivesRecords(paragraph5(1)(i)) 8 material placed in thearchives of
a public bodyby or for a person, agency oother organization other thanthe public
body;

1 Prosecution Records(paragraph 5(1)(j)) 0 a record relating to a prosecutionf all
proceedings in respect of the prosecution have not been completed. A prosecution is
completed once the trial is finished, a decision has been made and all appeal
periods have expired

1 Investigation Records of the Royal Newfoundland Constabulary (RN@&ragraph
5(1)(k)) 0 records relating to an investigation by the RNC if all matters in respext
the investigaion have not been completed,;

1 Confidential Source of Information relating to RNC Investigatigaragraph5(1)(l)) 6
a record relating to an investigation by the RNC that would reveal the identity of a
confidential source of information oreveal information provided by that source with
respect to a law enforcement matter; or

1 Investigation Records of thd&RNC where Suspicion of Guilt is Expressed/Prosecutorial
Discretion (paragraph5(1)(m)) @ a record relating to an investigation by the RNi@
which a suspicion of guilt of an identified person is expressed by no charge was ever
laid, or relating to prosecutorial consideration of that investigation.

While the Act generally does not apply to the records listed above, the Information and

Privacy Commissionerdoes have the authority (undersubsection 97(1) to compel the

production of and examine the following records to determine whether they fall within the
commi ssionerds jurisdiction or areAgiroperly e

Personal or constituency records of an MHp&ragraph5(1)(c));

Records of a registered political party or caucupdragraph5(1)(d));

Personal or constituency records of a ministepdéragraph5(1)(e));

Records of a question to be used on an examination or tegiafagraph5(1)(f));

Records containing teaching material or research information of an employee of a

postsecondary institution paragraph5(1)(g));

1 Material placed in the custody of the Provincial Archives by or for a person other than
a public body paragraph5(1)(h)); and

1 Material placed in the archives ofa public body by or for a person other than the

public body paragraph5(1)(i)).

= =4 -8 -8 -9

The commissionerdoes not have the authority to compel the production of or examine the
following records in subsection 5(1):

1 Records in a court file, records of a judge dhe Court of Appeal, Trial Division or
Provincial Court, judicial administration records or records relating to support
services provided to judges of those courtpéragraph5(1)(a));
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1 Notes, communications or draft decisions of a person acting in a juditior quast
judicial capacity paragraph5(1)(b));

1 Records relating to a prosecution if all proceedings in respect of the prosecution
have not been completeddaragraph5(1)()));

1 Records relating to an investigation by the RNC if all matters in respect tbé
investigation have not been completedp@ragraph5(1)(k));

1 Records relating to an investigation by the RNC that would reveal the identity of a
confidential source of information or reveal information provided by that source with
respect to a lawenforcement matter paragraph5(1)(l)); and

1 Records relating to an investigation by the RNC in which suspicion of guilt of an
identified person is expressed but no charge was ever laid, or relating to
prosecutorial consideration of that investigationp@ragraph 5(1)(m)).

1.4.3 Procedures Not Affected by the Act

The Act does not replace existing procedures that public bodies have concerning access to
records, and the administration of records. These procedures are listedsirbsection 5(2):

1 Records NormallyAvailable to the Publico The Act is in addition to existing
procedures for access to records or information normally available to the public
including a requirement to pay fees. Théct should not be applied to preclude or
reduce access to information wich is available by custom or practice;

1 Transfer, Storage or Destruction of Records The Act does not prohibit the transfer,
storage or destruction of records as long as it is done in accordance wih Actof
the province or Canada, or a byyaw or resdution of a local public body It is an
offence under paragraph 115(2)(d) of the Act to wilfully destroy a record or erase
information in a record that is subject to theAct with the intent to evade an ATIPP
request.

For provincial government departments, agencies and commissignany transfer,
storage or destruction of records is governed by thianagement of Information Act

1 Information Otherwise Available to a Party in a Legal Proceedihghe Act does not
limit the information otherwise available by law to a party in a legal proceeding.
Specifically, vinere a public body is required by the rules obart or the rules of quasi
judicial tribunal to produce records, the exceptions to access in th&ct and the
provisions restricting disclosure of personal information do not apply; and

1 Powers of a Court or Tribunad The Act does not affect the power of a court or
tribunal to compel a witness to testify or to compel the production of documents. If a
public body is required to produce records by a subpoena, search warrant or other
order of production, the exceptions to access ithe Actand the provisions restricting
the disclosure of personal information do not apply.
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1.4.4 Relationship to Personal Health Information Act

Section 6 of the ATIPPAct states that notwithstandingsection 5, but except as provided in
sections 92 to 94, this Act and the regulations shall not apply and thdersonal Health
Information Actand regulations under thatAct apply where (1) a public body is a custodian
and (2) the information or record that is in the custody or control tife public bodythat is a
custodianis personal health information.

Sections 92 to 94 of the Act deal with the Information and Privacy Commissioner and
his/her staff, their functions and their oaths with respect to the protection of information
received under both thisActand the Personal Health Information Act

1.4.5 Conflict with Other Acts

Under subsection 7(1) of the Act, a general rule of priority is established where there is a
conflict between thisAct and another Act or regulation, thig\ct or a regulationmade under

it will prevail. Notwithstanding this general rule, howevewhere accessto a record is
prohibited or restricted by, or the right to access to a record is provided in a provision
designated in Schedule A of théct, that provision shall prevaibver the Act (s. 7(2)).

Provisions which are to prevail over théct can no longer be set out through regulations
made by the LieutenamrGovernor in Council, as was the case in the previous legislation. In
order to prevail over theAct, other provisions must be identified in Schedule A, which can
only be changed through m amendment to theAct, as passedby the House of Assembly.
While the LieutenamGovernor in Council may, by order, amend Schedule A while the House
of Assembly is not in session, such an order does not continue in force beyond the end of
the next sittingof the House (s. 7(3)).

1.5 Publication Schemesdection 111)

Apublication schemeis an outline of the classes of information each public body will publish
or intends to publish so it may be read easily by the pubfic.

Section 111 appliesonlyto those public bodies that are listed in the regulations (subsection
111(6)).

Section 111(1) of the Actrequires the commissioner to create a standard template for the
publication of information by public bodies to assisthe public in identifying and locating

3 Report of the 2014 Statutory Review Committeat p. 323.
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records in the custody or under the control of public bodies.

Where a public bodyis listed in the regulations as being required to comply with section
111, the head ofthe public bodywill be responsible for publishing its own information by
adapting the standard templatedeveloped by the commissionefsubsection 111(2)).

The publisheal information must include:

1 a description of the mandate and functions of the public bodsnd its components
(paragraph 111(3)(a));

1 adescription and list of the records in the custody or under the control of the public
body, including personal information banks (paragraph 111(3)(b));

1 the name, title, business address and business telephone numbef the head and
ATIPP coordinator ohie public body (paragraph 111(3)(c)); and

1 a description of the manuals used by employees of the public body in administering
or carrying out the programs and activities of the public body (paragraph 111(3)(d)).

Section 111(4) requires that additionalinrbr mat i on be publ i shed with

information banksbé. A personal i nformati on

is organized or retrievable by the name of an individual or by an identifying number, symbol
or other particular asigned to an individual. This means personal information contained in
either paper or electronic file banks that relates to an individual and is organized and

b

retrieved using a personal identi fier (i . e.

insurance number, etc.)

Not all collections of personal informatiorwill be considered to be personal information
banks. The key to determining whether a group of files, which comtgiersonal information,
is a personal information lank is the way it is arrangedr retrieved.

For example, ollections of personal information that relate to an individual and are
organized and retrievable by the per secdds
personal information banks. Collections of information that a organized and retrieved by
an identifier that relates to a corporate bodye.g. a company namefr other search field are
not listed as personal information banks, even if the collections contain personal
information.

A personal information bank has thee key components:
1. It contains personal information

This includes personal information as defined in paragraph 2(u) which means
recorded information about an identifiable individual.
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2. Ittakes the form of a collection
Collection means acquiringreceiving, obtaining, gathering or compiling personal
information. The collection can include various forms such as paper, electronic,
pictures, video or audio. This may include applications or registrations for benefits or
services, client or customer fds and databases, membership lists, mailing lists and
contact databases, licensing applications and certificates, program participation
information and investigations, inspections, or audits.

3. Itis organized or retrievable by the name or an identifying mier, symbol or other
particular assigned to an individual
This means the information is organized or retrievable by name, MCP number,
driver 0s l i cense number , student identi fi
identifier.

For each personal information &nk maintained by a public body,subsection 111(4)
requires that the following information be published:

9 its name and location;

1 a description of the kind of personal information and the categories of individuals
whose personal information is included;

1 the authority and purposes for collecting the personal information;
1 the purposes for which the personal information is used or disclosed; and

1 the categories of persons who use the personal information or to whom it is
disclosed.

Where personalinformation is used or disclosed by a public body for a purpose that is not
included in the information published under subsection 111(2), the head of the public body
shall:

1 keep a record of the purpose and either attach or link the record to the personal
information; and

1 update the published information to include that purpose.
Subsection 116(l) of the Act gives the LieutenamGovernor in Council the authority to

prescribe by regulation, which public bodies are required to comply with all or part of
section 111.
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CHAPTER 2:ADMINISTRATION OF TAHPP ACT

The ATIPP Actestablishes a uniform set of administrative requirements which must be
undertaken by all public bodies in Newfoundland and Labrador.

2.1 Head of a Public Body

The ATIPP Aciives the head of the public body the responsibility for all decisions and
actions d the public body under theAct

Paragraph?(j) defines the head of a public body as the following:
1 For a Departmen® the minister who presides over it;
1 For a Corporatiord its chief executive officer;
1 For an Unincorporated Body the minister appointed under theExecutive Council

Act to administer the Act under which the body is established, dng minister who is
otherwise responsible for the body;

1 House of Assembly) the speaker,

1 Statutory Officesd for the statutory offices as defined in theHouse of Assembly
Accountability, Integrity and Administration Actthe applicable officer of each
statutory office; or

1 Other Cases the person or group of people designated undeection 109 or in the
regulations as the head of the public body.

Local public bodies (i.e. educationalhealth care bodies municipalitie§ must designate a
person or a group of persons as the head of the local public body for the purpose of the Act
through bylaw, resolution or otherinstrument (subsection 109(1). Once a head is
designated, the local public body must advise the minister responsible for the Act of the
designation.

Where an unincorporated entity is owned by or created for achl government body (i.e.
municipality) or group of local government bodies, th&ical government body or group must
designate a person or group of persons as the head of the entity throughlaw, resolution

or other instrument, and shall notify the miister responsible for the Act (subsection 109(2)).
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2.2  Delegation of Authority byhe Head of a Public Body

Subsection 110(2) of the Act gives the head of a public body thability to officiallydelegate
their responsibilities concerning theAct to another individualwithin the public body. Where
the head of a public body delegates his or her responsibilities under tAet (for example, to
the ATIPP Coordinator), the delegati should be made in writing, and should clearly outline
those responsibilities and functions which the delegate is to exercise, as well as any
limitations on those responsibilities and functions.

It is not necessary for a minister to officially delegate their responsibilities to his or her
deputy minister because the deputygenerally has the authority b act on behalf of the
minister in accordance with theExecutive Council Acand the Interpretation Act

2.3 ATIPRCoordinator

Under section 110(1) of the Act, the head of each public body is required to designate an
employee who is responsible for the dap-day administration of theAct. This person is
known as the ATIPPCoordinator, andis responsible forthe management of requestsmade
under the Act They arethe focal point of access to information and protection of privacy
within the public body.

As stated by the 2014 Statutory Revi ew
efficiency and the credibility of the entire process on a ddgday basi s. 6
Coordinator should be professionally trained and hold a senior position in the orgati@a in
order to command respect for their functions under thAct.
While the responsibilities oATIPRCoordinators will vary somewhat depending on the degree
of centralization of the access to information and protection of privacy functions withégach
organization, subsection 110(1) sets out e following list of duties:

1 Receive and process requests made under thict;

1 Coordinate responses to requests for approval by the head of the public body;

1 Communicate, on behalf of the public body, with ghicants and third parties to
requests throughout the process including the final response;

1 Educate staff of the public body about the applicable provisions of thet,
1 Track requests made under théctand the outcome of the requests;

1 Prepare statistcal reports on requests for the head of the public body; and
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9 Carry out other duties as may be assigned.
Other, morespecifictasks may include:

1 Assisting Applicants and Potential Applicantd this includes explaining theAct,
helping them narrow the scope of their requests, directing them to other sources of
information, etc.;

1 Collecting all Responsive Record$ This will involve contacting the appropriate
people or units within the public body, informing them of the requestsking them to
search for the records and send them to you, as well as answering any questions
they may have concerning ATIRBquests;

1 Notifying the Applicantd At several points throughout the ATIPRquest it will be
necessary to correspond with the gplicant (e.g. acknowledging receipt of request,
extending the time limit for a request, etc.);
1 Meeting Time Limitsd You mustpr ovi de an advisory respons
request within 10 business days, and mustespond to the request within20
business days for a longer period with OIPC approval
1 Contacting Third Partiesif required);
1 Collecting fees
1 Severing Records;

1 Consuling with the appropriate individuals when necessary;

1 Developng final responsed Once this is done provide a copy of the response and
responsive records to the head of the public body (or his or her delegate) to reyiew

1 Correspondng with the Office of the Information and Privacy Commission@®IPC)
When a complaint is made by anapplicant or when a public bodyrequests an
extension of time limits, or request permission to disregard a request

1 Training Administrationd This may include identifying the training needs of the staff
of the public body; and

1 Preparing Statistical Report® For both the public body and the ATIPP Office.

The ATIPP Coordinator should have sole responsibility handling requests made undeAtie
within the public body. Coordinators may consult others within their public bodyt bualy to
receive advice on the interpretation or application of théct, or to receive assistance in
locating or obtaining the information needed to respond to a request.
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ATIPP Coordinators should be the only persmncommunicate with an applicant on behalf of
the public body, including the final response.

ATIPP Coordinators should be aware thatbsection 12(1) of the Actrequires that the name

and type of applicant (e.g. media, political party, etc.) is disclosed only to the individual who
receives the requeston behal f of the public body, t he
assistant, and where necessary, the Informatioand Privacy Commissioner.This limitation

applies until the final response is sent tothte applicant (subsection 12(4)). This provision is
intended to ensure that the focus of the response isn the merit of the request, as opposed

to the identity or typeof requester, and that each request is handled in an impartial, fair and
principled manner.

This anonymity requirement does not apply, however, in respect of requests for personal
information about the applicant or where the name of the applicant is nessary to respond

to the request (for example, where it is required to perform the necessary search for
records) or the applicant has consented to disclosure.Even where the requirement for
anonymity does not appl vy, t h enust bedimitecdbte the e o f
extent necessary to respond to the request (subsection 12(3)).

For a detailed overview of how an ATIPP Coordinator processes an ATIPP request, see
Appendix lof this manualddo Handl i ng an ATI PP Request .

2.4  Minister Responsible for thisAct

The Minister responsible for this Act is the member of Cabinet appointed under the
Executive Council ActThe Minister ofthe Department of Justice and Public Safetythrough
the ATIPP Office (a division of th®epartment of Justice and Public Safety has the
responsibility for central administration and coordination of the legislation.

The Minister responsible for thisAct is required, unde section 113, to submit an annual
report to the House of Assembly which statistically summzes the activities of public
bodies in bothrequests foraccess and the protecthn of privacy. The head of a public body
(not the Minister responsible for thisAct) is accountable for the handling oATIPP requests
and personal information by that public body.

2.5 Exercising Rights on Behalf of Another

Section 108 states that aright or power of an individuagiven inthe Act may be exercised by
other people inspecific andlimited circumstances.
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2.5.1 Authorized Persor(paragraph108(a))

Paragraph 108(a) states that a right or power of an individual given in théct may be
exercised by a person with written authorization from the individual to act on the indii a | 6 s
behalf.

Where a person authorizes another person to act on their behaletauthorization must be

in writing, signed and should be dated. It should also clearly set out the extent of the
authority being granted. In most instances signedproof of authority form(see ATIPP Office
website athttp://www.atipp.gov.nl.ca/forms/) can be used in lieu of written authomation.

2.5.2 ACourt Appointed Guardian of a Mentally DisableddPson (paragraph
108(b))

Paragraph108 (b) states that aguardian who has been appointed by the courts caxercise
of the rights of powers of a mentally disabled person as itelates to the powers and duties
of the guardian

2.5.3 An Attorney Actingunder a Power of Attorneyparagraph 108(c))

Paragraph 108(c) states that a right or power of an individual may be exercised by an
attorney acting under a poweof attorney, where the exercise of the right or power relates to
the powers and duties conferred by the power of attorney.

A power of attorney is an authority given to one person (called the attoey) to perform

certain acts orfunctions in the name of, and personally representing the person granting the

power. A public body should satisfy itself that the power of attorney authorizes tttorney

to exercise the individuftl 6s rights and power

2.5.4 A Parent or Guardian of a Minofparagraph 108(d))

Paragraph 108 (d) states that aparent or guardian of aminor can exercise the rights or
powers of thatminor where, in the opinion of the head of the public body concerned, the
exercise of the right of power by the parent or guardian would not constitute an
unreasonable invasion ofthani nor 6 s pri vacy

Aminor is a person under the age of 19 years, as set out in thge of Majority Act
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255 ADeceasedIndivdual ds Per s on(paragrépe [8e)s ent at

Paragraph 108(e) states that wherean i ndi vi dual i's decenalsed, a
representative (an executounder a will or an administrator under Letters of Administration)
can exercise rights or powers related to the

Generally, proof of the right to act should be provided to the public body prior to disclosing a
deceased individual 8ds personal proof of themightto on  t o
act is typically a copy of the signed and attested document naming the representative to act

in matters related to the estate.

It is important to ensure that a person claiming authority to act on behalf of another person
is legally entitled to do so, especially where personal information or privacy is involved. If

there are any questions or doubts about the existence, or the extest such authority,your
departmental solicitorshould be contacted.

2.6  Gving Notice wnder the Act

Avariety of notices and documents are required to be given under thet. For example

1 afee estimate gubsection 26(1));

1 a notice of extension of time for responding to an access requestpsection 23(6));

1 a notice of transfer of an access request from one public body to anothsulsection

14(1));
1 notices to third parties gection 19);
1 whether access to the record is granted or refusedédction 17); and

1 notices withrespect to privacy breachessbsection 64(3).

Notices given to a person under théct should be given by:
A Prepaid maild to the last known address;
A Personal service
A Email or fax or

A Another meansd if authorized by the person receiving the notice
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Except where an appeal to court is involved, the cleei of how to give notice or senc
document under theAct is usually determined by the public body and will depend on the
circumstances. A public body should assess the circumstances and choose the most
effective and economical means of giving notice or providing a document.

2.7  Liability

Under subsection 114(1) of the Act, a public body and the officials involved in the
administration of theActare protectedfrom liability for damages for:

1 disclosing or failing to disclose, in good faith,a record or part of a record or
information under the Act or a consequence of that disclosure or failure to disclose;
or

i failing to give a notice required by thi&\ct where reasonable care is taken to ensure
that notices are given.

Subsection 114(2) protects Members of the House of Assembly from liability for disclosing
information obtained from a public body in accordance witharagraph 68(1)(k)where they
act in good faith on behalf of an individual.

2.8 Offences

A person who wilfully (i.e. deliberately or intentionallgontravenes the Act, can be found
guilty of an offence and liablepn summary conviction, to a fine of not more than1®,000
or to imprisonment for a term not exceeding 6 months, or botlsection 115 lists offences
that individuals can be éund guilty of under theAct

A Wilfully collecting, using ordisclosing personal information contrary to theict or
regulations

A Attempting to gain or gaining access to personal information contrary to thet or
regulations;

A Making false statements to,or misleading or attempting to mislead thelnformation
and Privacy Commissioneor another person performing duties or exercising powers
under thisAct,

A Obstructing the Information and Privacy @nmissioner or another person performing
duties or exercisng powers under thisAct;
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A Destroying records or erasing information in a record that is subject the Act, or
directing another person to do sowith the intent to evadea request for access to the
records; or

A Altering, falsifying or concealing a recd that is subject to the Act, or directing

another person to do so, with the intent to evade a request for access to the records.

Prosecutions for offences under thé\ct must be commenced within two years of the date of
the discovery of the offenceNote that the date of discovery of an offence is not necessarily
the date on which the offence occurredPublic bodies must be mindful of their obligation to
report all privacy breaches to the Information and Privacy Commissioner.

It is important to note that once an ATIPP request has been received by a public boay,
record in the custody or control of the public body thas responsive to the request carbe
destroyed. This includes transitory records such as emails or handwritteotes and any

ot her records that could be destroyed in
policy.
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CHAPTER 3:ACCESSO RECORDS

This chapter outlines the right of access to records, making an ATIPP request, the duty to
assist applicants, time limits for responding to requestsfees, extensions of time and
transferring a request, as set out inPart I, Division 1of the Act Appendicesli-lll of this
manual should be usedo assist in managing ATIPRquests.

3.1 Right of Accesgsection 8)

Under section 8, the Act establishes a right of access to a record, or padf a record, in the
custody or under the control of a public body. However, certain types of information are
excluded from this right of access

The right of access under thé\ct is not restricted by residency or citizenship and applies to
businesses and other orgamations, as well as individuals.

For additional information on records excluded by th@ovisions of another Act, see section
l.450fthismanual o0 Confl i ctOwith Other Acts

3.1.1 Right of Access to a Recor(subsection §1))

Subsection §1) statesthat a person who makes a request undesection 11 of the Act has
a right of access to a record in the custody or under the control of a public body, including a
record containing personal information about the applicant.

Custody where the Act refers to a record in the custody of a public body, means physical
possession of a record.

Control where the Act refers to a record under the control of a public body, means the

authority to manage the record, including restricting, regulating and administering use,

disclosure and disposition. See section 1.4.1 of this manugl o6 Custody or Con
Recofd6, more information on records which may

3.1.2 Exempted Recordgsubsection8(2))

The right of access does not extend to information exempted from disclosure under et
However, vhhere that exempted information can reasonably be severedom the record, an
applicant has a right of access to the remainder of the record.

For additional information on records exempted from thAct under section 5, see section
1.4.2ofthismanual O Records Excluded from the Acto.
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3.1.3 Payment of Fegqsubsection8(3))

While individuals have a right of access to a record, this righiay besubject to the payment
of the costs of reproduction, shipping andocating that record under section 25 of the Act
(for more information oncosts, see section 3.15 of this manual, 0CCostd  aApmkndix |l d
oCost S ¢ h e d.uThee gayment of costsmay also be subject to a complaint ofcost
complaint or request forcostwaiver (seesectior8. 1 5. 2 of this manual , 0

3.2 Duty to Assistgection 13)

The Act requires that public bodies try to respond quickly, accurately and fully to applicants
and to help them to as reasonable an extent as possible.

Section 13(1)of the Act states:
The head of a public body shall make every reasonable effort to assist an applicant in
making a request and to respond without delay to an applicant in an open, accurate

and complete manner.

The duty to assist the applicant is an important, underlying guision of the Act. It is a
statutory duty that must be upheld throughout the entire request process. The duty to assist

i s generally summari zed as oO0Oa duty to make e
records responsive to a request, and to pwide the applicant with information regarding the
processing of the request in a timely manner.

The duty to assist also entails clear communication between the ATIPP Coordinator and an
applicant occur at all stages of the request to keep the applicamformed throughout the
process.Subsection 13(2) of theAct requires that all communications between an applicant
and the head of a public body occur through the ATIPP Coordinatdie Coordinator is also
the point of communication for third partiesgubsection 19(9)).

The ATIPPCoordinator should develop a working relationship with the applicant in order to
better wunder st aregdestiard evhatirgopmatioc teeynaredomking foy and to
ensure that he or she understands the process.

In meeting the duty to assist an applicant, some general obligations may include, but are not
limited to:

1 providing the necessary information to an applicant so that they may egise their
rights under theAct,

4 The Duty to AssistA Comparative Study, Office of the Information Commissioner of Canada
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1 clarifying the request with an applicant, where necessary;

1 performing full and adequate searches for records responsive to an access request;
and

9 responding to an applicant openly andithout delay.

In addition to theseobligations, some examples of good practice in assisting applicants
include:

1 maintaining and documenting communication
0 make early contact with the applicant and maintaining open communication
with them throughout the request process
0 ensurecorrespondencé s i n the applicantds prefer:H
etc.) whenever possible
0 ensure all communication with the applicant is documented

T considering the applicantds perspective
o consider ways to improve the applicant
process

0 provide best customer service possible
0 give the applicant an opportunity to discuss the final response to a request,
including reasons for withholding information, if applicable

1 providing records in the requested format
o ask the applicant the format in which they would like to receive any
responsive records (electronic, paper, Excel, PDF, etc.) and provide in that
format whenever possible
o if unable to provide records in the requested format, discuss with formats are
available with the applicant

3.2.1 Providing Necessary Information to an Applicant

Applicants may not always be aware of the process relating to making a request for
information under theAct The public body should provide information to an applicant that
explainsthe request process and what their rights are under th&ct.

Public bodies are required to keep an applicant informed as to the progress of their
request> Fai l ure to do this is considered a fail u
section 13 of the Act.

5 Report A2013-001, Newfoundland and Labradr Information and Privacy Commissioner
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3.2.2 Clarifying the Request

The duty to assist includes assisting an applicant in the formulation and clarification of their
requests Broad requests are oftentheres| t of applicantsdé | ack of
bodydés activities and/or how to frame their
seeking.

Clarification of the request may involve assisting the applicant in defining the subject of the
request, the specific kinds of records of interest, and the time period for which records are
being requested.

Where a request is clarified, ATIPP Coordinators should include the clarification of the
request in theadvisory response and in thénal response letter.

3.2.3 Adequate Search

The head of a public body must conduct an adequate search for records that are responsive

to a request from an applicant. An adequate
knowledgeable staff in locationswhere the records in question might reasonably be

|l ocat ed. ¢

Specifically, the public body must satisfy itself that a reasonable search has taken place and
be able to demonstrate that it has done such a search. This may include searching ofite
locations where responsive records may reside.

An adequate search would include contacting any individuals who are likely to have
responsive records or knowledge of responsive records. ATIPP Coordinators should
document their search efforts to demonstratehte searches conducted in the event of a
review by the Information and Privacy Commissioner.

In addition to conducting an adequate search, it is also incumbent upon the public body to
ensure that responsive records are included or copied properly priorredeasing the records

to the applicant? Keeping records of searches conducted provides evidence of the public
bodyds efforts to |l ocate responsive records.

It is important to ensure that all relevant pages are included and copied pages are copied in
such a way that all information is clear and legible. Pages that are fully severed should not
be included in the package of records to be sent to an applicant. See section 3.11 of this
manual, 0Severingd6 for additional i nformati on

6 Report A2011-006, Newfoundland and Labrador Information and Privacy Commissioner
7 Order M909, Information and Privacy Commissioner of Ontario

8 Report 2007-016, Newfoundland and Labrador Information and Privacy Commissioner

9 Report 2007-011, Newfoundland and Labrador Information and Privacy Commissioner
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3.2.4 Respad Openly and Without Delay

In Report A2011-010, the Information and Privacy Commissioner of Newfoundland and

Labrador found that delay in responding to a
failure to fulfill its duty to assist. Specifically,thé ai | ure t o respond to an
request within the timelines set out in the Actis considered a deemed refusal and a failure
to meet the publi® bodyods duty to assist.
3.2.5 Other General Duties
In meeting the duty to assist an applicant, somadditional obligations include the following:
1 clear communication between the ATIPP Coordinator and an applicant is crucial;
1 document steps taken and deliberations and decisions made throughout the
processing of a request;
1 it is incumbent on the ATIPP Cadinator to ensure that time limits are metd if a
public body does not provide records within the statutory deadline, it will be in default
of its statutory responsibility;
9 advisory responses must be provided with 10 business dayseftion 15) and
requests must be answered within 20 business days (section 16), unless an
extension isgranted by the Office of the Information and Privacy Commissionér
public body officials cannot operate ona oydusb e st 6 deadl i ne;
1 where a public body finds itself in a deemed refusal situation, they must take
whatever actions are available to it to mitigate thenpactont he appl i cant @ s

access and such measures should begin as soon as it is apparent that the extended
time frame cannot be met;

1 assign additional staff as early as possible, where necessary, to help process
requests;

1 designate a backup ATIPP Gardinator who is trained and ready to assist in the
processing of requests, as needed;

T protect the identity of applicants aby | i mi
required bysection 12;

1 provide interim releases of records to an applicant as records are processed to
mitigate excessive delays; and

1 develop a cooperative working relationship with the applicand this may include
working with an applicant to narrow large requests, prioritizing records or providing
interim releases to the applicant.

10 Report A2011-010, Newfoundland and Labrador Information and Rrcy Commissioner
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3.3  Making an Access Requegsection 11)

A person may access a record or seek a correction of personal information by making a
request to the public body that the person believes has custody or control of the record or
personal informaton (subsection 11(1)).

Subsection 11(2) provides thatequests must be in the form set by the Minister responsible
for the Ad (see ATIPPrequest form) and must provideenough detailabout the information
requestedto enable an experienced employee of the public body to identdnd locate the
record. The request must also indicate how and in what form the applicant would prefer to
access the record.

Oral requests can also be made in limited circumstances. Seection 3.3.1 of this manual,
00Or al R torgadddienal mférmation.

An applicant means an individual who makes a request for access to informatighat is in
the custody or control of a public body.

Where practicable, the request form should be submitted to the ATIPP Coordinator at the
office of the public body.A listing of ATIPP Coordinators for all public bodies can be found at
http://www.atipp.gov.nl.ca/info/coordinators.html on the page titled oContact ATIPP
Coordinators .

If the applicant sends the request form to another office of the public body should be
accepted, date stamped and forwarded immediately to the ATIPP Coordinator. If possible
should be hand-delivered, faxed or emailed to the ATIPPCoordinator right away and the
original sent by mail.

If the request is for records from antler public body, it should be transferred immediately.
For more information on transferring requests, see section 3.5 ofthismanual 6 Tr ansf err
a Request to Another Public Bodybo

ATIPPrequest forms should be available in public body offices andofn the ATIPP
Coordinator. The forms are also available on theATIPP Office websiteThe ATIPP
Coordinator should maintain a sufficient supply in the appropriate offices. The front line staff
should know wherethe forms are located and the name and address of the ATIPP
Coordinator, which should be provided to the public along with the application form.

If an applicantsubmits an ATIPRequest in a formatother than the ATIPRPequest fom, the
ATIPP Coordinatashould immediately fax, mail or email a request form to thapplicant or
instruct them how to obtain one electronically. ThATIPPCoordinator should process the
request so long as all the information required to locate the records being requested is
provided.
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I f the public body considers the verification
necessary in order to respond to the ATIPRquest, the public body may at any time request
that the applicant provide suitable identification.

3.3.1 OralRequests(subsection11(3))

Subsection 11(3) of the Act allows an applicant to make an oral request for access to
recordsor for correction of personal informationf he or she has a limited ability to read or
write English or has a disability or condition that impairs his or her ability to make a written
request. In this situation, the ATIPP Coordinator or a staff member who is familiar with the
process should fillout the request form as directed by the individual, have the individual
sign it if possible, date stamp it and send it immediately to the ATIPP Coordinator.

Note: The standard procedure is to have the applicant submit a request form. Only those
individuals meeting the criteria specifically stated above are permitted to make an oral
request.

3.3.2 Electronic Requestgsubsection 11(4)

Subsection 11(4) provides that a regest made under subsection (2) may be transmitted by
electronic means. Applicants may refer to the electronic/online application process at
http://www.atipp.gov.nl.ca/info/accessrequedform.html.

3.4 Receiving an ATIPRequest

On the day an ATIPRRequest is received, the ATIPP Coordinator, or whichever employee first
receives it must date stamp the request form. The ATIPP Coordioashould then record the
ATIPRequest in the TRIM ATIP#atabase or an ATIPRequesttracking log.

If you are an ATIPP Coordinator for a department with access to the TRIM Adéeibase,
enter the details of the requestat the earliest possible time as well as add any additional
information as it arises (e.g. if the deadline for responding is extended, a third party needs to
be notified, a fee estimate is sent outgtc.).

The ATIPP Coordinators of all other public bodies musimplete a Notification of ATIPP

Request Formand either email it to atippoffice@gov.nl.caor fax it to the ATIPP Office at
(709) 729-2129 immediately upon receipt of therequest (see Form 1A on ATIPP Office
website athttp://www.atipp.gov.nl.ca/forms/).

The name and type of applicant must only be disclosed to the individual who receives the
request on behalf of the public bosiggant,abhdhe ATI
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where necessary the Information and Privacy Commissioneredtion 12). If the ATIPP
Coordinator needs to consult with subject experts or other officials in order complete a
search for responsive records or otherwise apply the provisions of tAet, the Coordinator
should only provide them with the wording of the request, amibt who the applicant is or
the type of applicant (e.g. media, political party, individual, etc.). The only exceptions to this
rule are:

T where the request is for the applicantds o

1 where the name of the applicant is otherwise necessary in order to respond to the
request and the applicant has consented to the disclosure of their name.

Even in the above circumstances, the applican
is necessary ¢ respond to the request.

On the same daythe request is received or as soon after as possible, th&TIPRCoordinator
should review the request to determine:

A Is the request understandable and complet®@ & if the request is unclear, provides
insufficient information, or is overly broad, the ATIPP Coordinator should contact the
applicant as quickly as possible (preferably by telephone, fax, or email) to clarify what
he or she is looking for.

Vague or overly geeral requests are generally the result of a lack of understanding

of the functions of the public body, its records or how to best articulate the request.

[ despite the ATI PP Coordinatoros best
applicant, there isstill some confusion the public body may apply to the Office of the
Information and Privacy Commissiondor an extension of time undesection 23 (for

additional information on extending time limits, see section 34 of this manual,
OTime Limits for Rpsponding to a Requestd

A Has the request been sent to the appropriate public bodyd if the request should
have been sent to another public body, the ATIPP Coordinator should transfer the
request to the correct publicbody within 5 businessdays (subsection 14(1)) 6 see
section 3.50f thismanual,6 Tr ans fRerqgruiensgt at o Anotft her Publ i

A Is a formal ATIPRequest required? o if the information the applicant is seeking is
available through routine channels, the ATIPP Coordinator should notify the applicant
immediately and advise him or her of the normal process. In most cases the public
body will simply provide the information odirect the applicant to the appropriate
office where the information may be obtained. The ATIPP Coordinator should ensure
that the applicant understands what is required or who to contact for further
information and should then confirm that the applicantvishes to withdraw his or her
ATIPRequest;and
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A Is notification to a third party requiredd for information on notifying a third party, see
section4.64, ONoti fying the Third Partyo

The ATIPP Officwill collect information about the type of applicant after the final response
has been provided to the applicant, for reporting and statistical purposes. This information
should be entered into the TRIM ATIPP database by those with access to this datal@se
included on Form 8 by all other coordinators.

3.5 Transferring a Request to @other Public Bodysection 14)

Under subsection 14(1) of the Act, a public body may transfean ATIPRequestto another
public bodywithin five (5) businessdaysof receiving the requestf:

A the records being regested were produced by or for the other public bogyr

A the recordsor personal informationbeing requested are in the custodyf or under
the control of the other public body.

Where a public body who receives a request knows that another public body has the records
sought by the applicant, the request should be transferred rather than advising the applicant
that there are no responsive records and closing the request. This iBnsistent with the
duty to assist.

Before transferring an ATIPRequest to another public body, the ATIPP Coordinator should
make sure that the second public body has the requested records and is the correct public
body towhich the request should be tansferred.

If an ATIPRequestis transferred to another public body, the applicamhust first be notified
of the transfer in writing (subsection 14(1) - see Form 3 on ATIPP Office website at
http://www.atipp.gov.nl.ca/forms/). The notification of transfer must be sent by the public
body that is transferring the request.

Where a request idransferred under subsection 141), the public body to which the request

is transferred shallrespond tothe request, and the provisions of the Act shall apply, as if the
applicant had originally made the request to and it was received by that public body on the
date that it was transferred. As such, the head of the public body that receives the
transferred request mustrespond within20 business days afterreceivingit unless the time
limit is extended undersection 23.

It is important that a public body that is transferring aequest must transfer it in the most
expeditious manner available.

Where the head of a public body fails to respond within tH20 business day period or an
extended period, the headwill be considered to have refused access to the record
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3.6  AcknowledgingReceipt of Request

When an ATIPPrequest is received by a public body and the ATIPP Coordinator has
determined that the records being sought are under the custody and/or control ofath
public body, theATIPRCoordinator must send a letter to thepplicant acknowledging receipt

of the access request (see Form 2 on ATIPP Office website at
http://www.atipp.gov.nl.ca/forms/). The acknowledgement letter outlines the conditions
under which the20 business day time limit may be extended and the policy regarding fee
estimates.

The acknowledgement will generally include

1 confirmation of receipt of the requestand the date on which the request was
received

exact wording of the request made by the applicant;
general time limits for responding; and

notice that the applicant may be required to pagosts for locating recordsand the
process relating to paymentof any costs (Note: this is only for general access
requests; nocosts are chargeable for personal infanation requests)

3.7  Searching for Responsive Records

To respond to an ATIPRequest in an efficient and timely manner, the public body must be
able to locate and retrieve the requested records quickly. The requested records may be in
one ofthe followinglocations:

Athe office of the public body (in a centra

A the Newfoundland and Labrador Government Records Centre (government
departments);

A an off-site records centre (public bodies other thmgovernment departments); or

A the Provincial Archives of Newfoundland and Labrador tve archives of another
public body.

The search for electronic records may include electronic information management systems,
business applications, shared directoriesgmail systems, and websites. Electronic devices
such as laptops, Blackberries, tablets, flash drives and other portable devices may need to
be searched as well.
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A public body is not required to search for records in the custody or under the control of
other public bodies!!

After the requested records have been located, the next step is usually to scan or photocopy
the original records.Once this has been dongthe original records should be returned to
their filing locations.At least two copies of theecords will be required: a clean copy for the
ATIPP fileand a copy to mark or highlight The information to highlight may include:

A information which is excluded from thé\ct (section 5);

A information that is published $ection 22);

A information that must be severed before the recordsre provided to the applicant:
section 27 9 cabinet confidences

section 33 d information from a workplace investigation

section 39 d disclosure harmful to thebusiness interests of a third party

section 40 d disclosure of personal informationand
section 41 9 disclosure of House of Assembly service and statutory office records.

arwpndE

A information that may be severed before the records are provided to the applicant:

section 28 d local public body confidences

section 29 9 policy advice or recommendations

section 300 legal advice

section 31 d disclosure harmful to law enforcement

section 32 d confidential ewaluations;

section 34 9 disclosure harmful to intergovernmental relations or negotiations
section 35 @ disclosure harmful to the financial or economic interests of a public
body,

section 36 d disclosure harmful to conservation

section 37 0 disclosure harmful to individual or public safetyand

0.section 38 & disclosure harmful to labour relations interestof public body as
employer.

NogsrwbhE

B ©

Each page of the records should be numbered consecutively and a list of alcawls
prepared The ATIPP Coordinator should develop a system that is best suited to his or her
needs and the needs of their public bodyCareful and thorough documentation at this stage
can be especially helpful if a request for review or complaint is made to t@#PCconcerning

the request.

11 Order 97006, Information and Privacy Commissionef Alberta

Government of Newfoundland and Labrador 44
ATIPP Office, Department of Justice and Public Safety


http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#27_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#33_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#39_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#40_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#41_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#28_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#29_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#30_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#31_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#32_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#34_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#35_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#36_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#37_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#38_
http://www.oipc.nl.ca/
http://oipc.ab.ca/downloads/documentloader.ashx?id=1902

Access to InformationPolicy and Procedures Manual

3.8 Preliminary Assessment of the ATIPP Request

After the nature and extent of the request have been considered (including any necessary
discussion with the applicant) and the records have been located and reviewed, the ATIPP
Coordinator should make a preliminary assessment of the request. The following issues
need to be addressed in this assessment:

A Was a thorough search for responsive records completetfhot, you will need to ask
for further searches to be completed.

A Are there any records that seem to be missing? If so, you may need to ask for further
searches to be completed.

A Can the records, in whole or in part, be released immediately without a Holine
review? Where, after preliminary assessment, it is determined that a requested
record is available and it is clear that the public body is neither required not
authorized to refuse access, the public body should release the record within 10
business days in accolance with section 15 (advisory response). For more
information on section 15, see section 3.16.1 of thismanual 0 Advi sory Respc

A Are some or all of the responsive recds in the custody or control of another public
body? If so, consultation with the other public body should be undertaken to
determine coordination of responding to the request or transfer of the request.

A Is consultation needed with other program areas thiin a public body?
Is external consultation needed with other public bodies and levels of government?

Do the records contain third party busineser personalinformation that may require
third party notification undersection 19?

A Is a time extension necessar{section 23)?

3.9  Third Party Notification

Public bodies hold information aboutindividuals, corporations, groups and nocprofit
organizations which, if disclosed to others, may result in harm to these third parties.

In section 2(cc), a &hird partyd in relation to a request for access to a record or for
correction of personal information s def i ne d org®up dfpergoreathsrdhan (i)
the person who made the requestor (i)a p u b | i Tde third plagty. nétice provisions in
section 19 of the Act are intended to protect the businessand privacyinterests of third
parties who would be affected by disclosure of a record to an applicant under Part 1l of the
Act.
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3.9.1 Notifying a Third Party

Where the head of a public bodintends to give access to a record that the head has reason
to believe contains information that might be exempted from disclosure undsection 39
(disclosure harmful to business iterests of a third party)or section 40 (disclosure harmful
to personal privacy)the head shallmake every reasonable effort to notify the third party
(section 19).

The requirement to give notice under section 19 is not engaged until the head of the public
body has made the decision to release the information which may be sedyj to sections 39
or 40.

With respect to information that might be excepted under section 40 (personal information),
public bodies should note that subsection 40(2) lists those circumstances in which a
disclosure of personal information isnot an unreascmma bl e i nvasion of
personal privacy. Where a disclosure falls within one of the circumstances listed in
paragraphs 40(2)(a) to (m), notice to the third party is not required under section 19 as the
disclosure cannot be considered to be annreasonable invasion of privacy and would not
be exceptedfrom disclosureunder section 40. Although notification is not required, there
may be circumstances in whictyou may choose to advisen individual of the release of
personal information that fallswithin subsection 40(2).

Subsection 19(4) states that a third partymay consentto the disclosure

3.9.1.1 When and How Notice Mst be Given

A public body must give notice to a third party undesection 19 within the original 20
business day time period for responding to the ATIRRquest, or within the extended time
period if the public body has notified the applicandf an extensionpursuant to section 23
(Form 7) Notice to third parties should be given as ebras possible in the process and the
notice should be sent to a third party in the most expeditious manneihe time to notify a
third party does not suspend the 20 business day timeframe established by subsection
16(1) (subsection 19(2)).

3.9.1.2 Content of Ndice to Third Partyand Applicant

In giving notice, the head of a public body may provide or describe to the third party the
content of the record or part of the record that has been requested (subsection 19(3)).
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Where the head of a public body intend® give access to a record or part of a record and
the third party does not consento the disclosure subsection 19(5) requires that the head
inform the third party, in writing

1 of the reasons for the decisiorand the provision of theAct on which the deision is
based;

1 of the content of the record or part of the record for which access is to be given;

1 that the applicant will be given access to the record or part of the record unless the
third party, not later than 15 business daysafter the head of tre public body informs
the third party of this decision, files a complaint with the commissionender section
42 or appeals directly to theSupreme Court,Trial Division undesection 53; and

1 how to file a complaint or pursue an appeal.

3.9.1.3 Content of Notice to Applicant

Where the head of a public body intends to grant access and the third padges not
consent, subsection 19(6) also requires the heado advise the applicant in the final
response,that they will be given access to the record on the completion of the 15 business
days referred to in subsection 19(5), unless the third party files aomplaint with the
commissioner or appeals directly to the Trial Division.

It is important to note that public bodies only hav0 businessdays to respond to a request
from the date of receipt of the ATIPP request where it involves third party business
information. Where public bodies are unable to meet th20 business day timeline under
the Act, they may apply to the Office of the Information and Privacy Commissioneetdend

the timeline under section 23and provide notice of the extension to the apgigant where
successful Failure to respond to a request withi@0 business days or failure to exted the
timeline under section 23 is considered a deemed refusal under the Act. For more
information on timelines, see section 3.4 of this manual, 6Time Limits for Responding to a
Request.

3.9.1.4 Decision to Give Access

Pursuant to subsection 19(7), lte head of the public body must not give access to a record
or part of a record that is the subject of a notice under subsection 19(1) until

1 he or she receives onfirmation from the third party or the commissioner that the
third party has exhausted any recourse under thAct or has decided not to file a
complaint or commence an appeal; or
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{1 acourt order has been issued confirming the decision of the public body.

3.10 Review of the Responsive Records

Once the preliminary assessment has been completed and any outstanding issues are
resolved, the ATIPP Coordinator should review the recordsnydine. A lineby-ine review is
essential to make sure that any informatio that falls under a mandatory exception to
disclosureis severed and that any information that fallsinder a discretionary exception to
disclosureis reviewed to consider whether or not to sever.

This careful review of the records is necessary in order properly determine whether or not
an exception to disclosure applies. It is usually not possible to make this determination
merely on the basis of the title, type, classification or format of a record.

It is important to ensure compliance witlsubsection §2), whereby information that is not
subject to disclosure under théActis severed and the remainder of the record is then made
available.

More than one exception to disclosure may apply to information in a record. For example,
information in a briefing note forming part of a cabinet submission may be withheld under
section 27 (cabinet confidences)and subsection 29(1) (policy advice or recommendations).
The reviewer should note all relevant exceptiortsat apply to a record

3.10.1 DocumentingReview

On a file copy of the record, the ATIPP Coordinator should mark the information in the record
that he or she feels falls under one of the excepti@nto disclosure found in theAct. The
section, subsection and paragaph of the exceptionto disclosure should be noted next to
the marked information(e.g. aparagraph28(1)(b)y. This will make subsequent reviews and
any consultation much easier.

The ATIPP Cooimhtor shoulddocument any exceptions they use including reasons for their
decisions.  This serves to streamline review processes and provides supporting
documentation to an applicant and theDIPC in the event of a review by th©IPC This also
providesa clear basis for internal consultations, when needed.

The ATIPP Coordinator should also document:

1 staff time spent searchingfor and locatingrecords;

1 searches completed, including what was searched (file systems, offices, storage
facilities, public bodyarchives, etc.);
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1 internal consultations;
1 any consultations with other public bodies and levels of government; and

1 the line-bydine review of the records including the proposed exceptions to access.

3.10.2 Internal Consultations

An examination of the request and a thorougtreview of the records will often require
internal consultations.

When a public body receives a request that deals with records originating in another public
body or deals with matters in which another public bodhas direct interest,it should consult
with that public body. This will ensure that all relevant factors are taken into consideration
when deciding whether or not to sever information thdills under a discretionary exception

to disclosure Depending onthe nature of the request, the followingnay be consultedin
addition to appropriate officials within a public body

A Cabinet Secretariatd If the records being sought may contain cabinet confidences
(section 27), the public body must consult CabineSecretariat before releasing any
records or information. The public body must also obtain sigff from Cabinet
Secretariat before a final response isent to the applicant (seesection 4.6.1 of this
manual , 0Cabi nfaturth€ smformationg nces o6

A Intergovernmental Affairs (IGAY If the records being sought mayrelate to
intergovernmental relations and negotiations, the public body must consult IGA
before releasing any records or information (sesection 4.8.6 of this manual,
0Di scl osure IHmtremfqgdvetr nment al R éot farthéro n s or
information).

A Legal Counseb If the public body requires legal advice or interpretationf the Act or
any other legislationthey should consult with their solicitofsee section 48.3 of this
manual, 0 L e g a for fuktteenvinfoomation)

The ATIPP Coordinator of the public body should incorporate these consultatioo their
ongoing review of the records.

In conducting internal consultations, ATIPP Coordinators must maintain the anonyroftthe
applicant, as required by section 12.If an ATIPP Coordinator needs to conswith othersin
order to complete a search for responsive records or otherwise apply the provisions of the
Act, the Coordinator should only provide them with the wording of the request, amot who
the applicant is or the type of applicant they are (e.g. media, political party, individual, etc.).
The only exceptions to this rule are:

1 where therequestisfortheappl i cant s own per sonal i nfor |
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1 where the name of the applicant is otherwise necessary in order to respond to the
request and the applicant has consented to the disclosure of their name.

ATIPP Coordinators should also remember that they arespensible for the processing of
the ATIPP request, and should only consult others where necessary to either locate a
responsive record or to seek advice on the proper application of tAet.

3.11 Severing

COften a portion of the information in a record can be releasetb the applicant, while other

portions of the record may or must be withheldunder an exception to disclosureln this
circumstance the public body may sever the information that falls under anexception
(discretionary exception) or must sever the information (mandatory excepti@nd release

the remainder of the information(subsection §2)). This processfulfils a publ i ¢ bod)
requirement to release as much information as possible to an applicant, while protecting
information that falls under an excetion to disclosure.

When a discretionary exception to disclosure applies, a public body must review the record
and any policies that may apply and exercise its discretion in whether or not to apply the
exception as well agdo determinehow much information should be severed.

There are limited exceptions where records do not require severing as the exception applies
to the records as whole:

1 arecord that is excluded from theé\ct (section 5);

1 arecad falls that within the definition ofa cabinet record(subsection 27(1));

Note: Severing should be done on copies only; the original record should not be altered or
defaced

Generally, the smallest unit of information to be disclosed after severing is a sentence.

3.11.1 FullySeveredPages

If, after severing information from a record, the remaining information is meaningless,
disclosure of the remaining information would not be appropriate. The Federal Court has

held that i nf or mati on i s meani ngl ess i f it produc
snippets of rel &asable information. o

12 Information Commissioner of Canada v. Solicitor General of Canafte988] 3 F.C. 551
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Where an entire page or pages are severed in their entiyethese pages should be removed
from the package of responsive recordd.he ATIPP Coordinator should then specifically
reference those pages which are not included in the accompanying letter. Alternatively, the
ATIPP Coordinator may include a notation the package that references the pages which
are not included. The ATIPP Coordinator should indicate which page(s) were severed in their
entirety, citing the exceptions to access that apply to those records, and the page number(s)
of the page(s) that areremoved. Copying fees should not be charged in relation to fully
severed pages that are not included in the package.

3.12 How to Sever

There are several different ways to sever a recartf the public body you work for continually
receives ATIPPequests you may wish to consider purchasingdaction software.

The following methods and processes can be used for severing records:

A Using redaction software, removable tape or a black markesever the information
which is exceptedrom disclosure on a copy of the record.

A When information has been severed make sure to include the sections, subsections,
and paragraphs of the applicable exception(s) next to theevered portion (e.g.
osubsection 30(1)9). Remember to use all exceptionthat apply.

A If you choose to remove pages from the records being provided to the applicant
(where all the informationon a pageis excepted from disclosure) indicate the
number of pages severed and the number of the section, subsection and paragraph
of the applicable exception(s) to disclosurén the response letter to the applicant
(e.g.0pages 1-16 (sections 27 and 29)0).

A A copy of theseveredrecords will be providd to the applicant in the finalresponse
to the ATIPPrequest. The public body should keep aluplicate of these records
(either electronic or paperjor future reference.

3.13 Maintaining Copies of ATIPP Requests

Public bodies should keep a file for each ATIPP request it receives and processes. The file
should includethe original request, all internal and external correspondence, a copy of the
unmarked responsive records, and a copy of the severed records released to the applicant.
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3.14 Time Limits for Responding to a Request

Public bodies mustrespond to requestsfor access to records or for correction of personal
information owithout delay and in any event n
it, unless the time limit for responding is extended undesection 236 subsection 16(1).

OBusi ness da ygdubseacton Xbeof thenfetd @amd means oOa day t
Saturday, Sund&hi be ahbbli ddgyp fActsectivo27(1))eff | ne d
the Interpretation Actstates that:

"holiday” includes Sunday, New Year's Day, Good Friday, Easter Monday,
Victoria Day, the birthday or the day appointed for the celebration of the birth of
the reigning Sovereign, LabourDay, Remembrance Day, Armistice Day,
Christmas Day, and a day appointed by an Act of the Parliament of Canada or
by proclamation of the Governor General or of the Lieutena@bvernor for day

of a general prayer or mourning or day of public rejoicing oratiksgiving or a
public holiday, and whenever a holiday falls on a Sunday the expression
"holiday" includes the following day.

Due to the constraints of these time limitsit is essential that the ATIPP Coordinator have a
back-up person to assume ATIPP rpensibilities when he/she is on leave or away from the
office.

If a public body fails to respond to the applicant withithe 20 business day period or an
extended period,this is considered to be a refusal to provide access to the responsive
recordsor to correct the personal informatior(i.e. deemed refusal)section 16(2)).

Timeliness in responding to a request for access to information is of the utmost importance
and unreasonable delay is considered synonymous to an explicit denial of accEss.

Asnoted above, he 20 day time limit is based orbusiness days not calendardays. The20
business days start on the day after the date that the application is received by any
employee of the public body.

Note: Both section 16 and section 13 of the Act require that a public body make every
reasonable effort to respond to an applicant without delay.herefore, public bodies should
try to respond to requests as quickly as possible.

If the request is incomplete and further information is required from the applicant, the ATIPP
Coordinator should seek this information immediately. The official date oftegpt cannot be
changed Nevertheless, the need to obtain more information may be groundpon which a
public body may seek an extension dlie time limit under section 23.

13 Report A2011-010, Newfoundland and Labrador Information and Privacy Commissioner
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3.14.1 Extending the Time Limit

Undersection 23 of the Act, the head of a public body maynot later than 15 business days
after receiving a requestapply to the Office of the lformation and Privacy Commissioner to
extend the time for responding to the request. All extensions of time under the Act require
prior approval of the commissioner.

Where a public body seeks an extension of time from the commissioner, the public body
should:

1 Put the request in writing;

1 Provide substantial details of the steps taken by the public body to date, including:
o when the request was received,

the wording of the request;

attempts to clarify with the applicant, where applicable;

efforts undertaken to locate responsive records;

etc.

o o0oo0o

1 Provide sound reasons for requesting the extension; and
1 Provide the estimated time required to complete the request.

Requests for extension should be made as soon as possible to allow sufficient time for
consideration and decision by the commissioner.

The commissioner may approve an application for extension of time where the
commi ssioner considers that it is Onecessary
for the number of business days that the ammissiorer considers appropriate (subsection

23(2)). Where an application for extension is made, the commissioner is required to make a
decision not later thanthree (3) business days after receiving the application (subsection

23(3)).

Where the comnssioner does not approve the request for extension, the timeline
established in subsection 16(1) applies and the public body must respond not later than 20
business days after receiving the request (subsection 23(5)).

Where the commissioner does approve naextension, the head of the public body is
required, without delay, to notify the applicant in writing

i of the reason for the extension;

M that the commissioner has authorized the extension; and
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1 when a responsecan be expected (subsection 23(6)).

It is important to note that the time to make an application for an extension of time and
receive a decision from the commissioner doesot suspend the 20 business day period
established by subsection 16(1). Where an application for extension is madaTPP
Coordinators should continue to process
decision.

3.14.2 Suspension of Time Limit Due to €ostEstimate

When responding to an ATIPRquest for general informationa public body may charge the
applicant for search tme (after the first 10 hours for local government bodie®r 15 hours
for other public bodies), copyingcosts, etc. Where acost estimate is given to an applicant,
the applicant has 20 business days fronthe day the estimate is sent to accept the
estimate, modify the request in order to change the amount of the cqstr apply for a waiver
of costs (subsection 26(2).

Whele a cost estimate is sent, tie time within which the public body is required to respond
to a requestis suspendeduntil the applicantnotifies the head of the public body to proceed
(subsection 26(6)) The head of a public body may require an applicant to pay 50% of the
cost before commencing work on the request, with the remainder to be paid upon
completion.

For example, if an ATIPP Coordinator sends an estimate of cost on slayen,the request is
put on hold at dayseven Once the applicant respondsand pays 50% of the coststhe
0 c | doc rkespondingis no longer on hold and théATIPRCoordinator must move forward as
if it is dayeight.

3.15 Costs

Under subsection 25(2) of the Actthe head of a public body may require an applicant to pay
aomodest costo6o for |l ocating a record, but

1 the first 10 hours of locating the record,where the request is made to a local
government body; or

1 the first 15 hours of locating the record, where the request is made to another public
body.

In other words, the first 10 hours of searching/locating a record are free of charge in the
case of arequest made to a local government body. In the case of a request made to any
other public body, the first 15 hours of searching/locating are free of charge.
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Under subsection 25(3), the head of a public body may also require an applicant to pay:

1 a modest cost for copying or printing a record, where the record is to be provided in
hard copy form;

1 the actual cost of reproducing or providing a record that cannot be reproduced or
printed on conventional equipment then in use by the public body; and

1 the actual cost of shipping a record using the method chosen by the applicant.
Public bodies arenot permitted to charge an applicant for:

1 making an application for access to a record,

1 identifying, retrieving, reviewingsevering or redacting a record; or

1 any service in response to a request for access to the personal information of the
applicant (subsections 25(1) and (4)).

Any costs charged to an applicant must not exceed an estimate given to an applicant, or the
actual cost of the services (subsection &5)).

Subsection 25(6) provides that the Minister responsible for the administration of the Act
may set the amount of costs that may be charged to an applicant under this sectiomhe
Schedule of Costs (Appendixll), as set by the Minister othe Department of Justice and
Public Safetyprovides as follows:

(@  Applicants shall not be chargedor:
1 makingan applicationfor access to a recorgor
1 identifying, retrieving, reviewing, severing or redacting a record

(b)  $25.00 for each hour spent locating a recordafter the first ten (10) hours,
where the request is made to a local government body

(c) $25.00 for each hour spent locating a record after the first fifteen (15) hours,
where the request is made to another public body;

(d)  for reproducing or providinga record the actual cost of producing the record
where the record cannot be reproduced or printed using conventional
equipment then in use by the public body

(d)  for shipping a record the actual costs of shipping using thenethod chosen by
the applicant;and
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(e)  where the record isto be providedin hardcopy form and can be copied or
printed using conventional equipment, 25 cents a page for providing a copy or
print of the record

3.15.1 CostEstimates

Wherean applicant is to be charged a cost undesection 25, the public body is required to
give the applicant acost estimate. If the applicant wishes to proceed, the public bodyiliv
require the applicant to pay 50 percent of the fee estimate prior to commencing the work
required to respond to the requestwith the remainder to be paid on completion of the
request

As soon as it appears likely that such fees will be charged, t#ellPP Coordinator must
prepare an Estimate of Cost(Form 6A) and send it with a covering letter (Form 6) to the
applicant.

As previously mentioned, when an Estimate of Costs is sent to an applicant, the time within
which the public body is required to respond to the ATIRP&quest is suspended until the
applicant notifies the public body that he or she wishes to proceed withetlrequest and
payshalf or all of the costs (subsection 26(6).

An applicant has up to20 businessdays from the date the estimate is given to advise the
public body if the estimate is acceptedand to pay 50%)to modify the request in order to
change thecost, to apply to the public body for a waiver of all or part of the costs, or to apply
to the commissioner for a review of the estimatésubsection 26(2)). If the applicant does
not respond to the Estimat of Costs notification within P days the public body may
consider the ATIPRequest to have been abandoned, unless the applicant applies for a
waiver of all or part of the costs or applies to the commission& revise thecost estimate.

NOTE: Where an applicamppliesto the commissioner to revise acost estimate or to review
a decision of the head of the public body not to waive all or part tfe costs the 20
businessday period ceases to run and public bodieshould notconsider the ATIPP request
abandoned while the complaint is being reviewed by tli®mmissioner (subsection 26(5))

If the applicant wants the public body to proceed with theriginal request, he or she must

send a signed copy of the Estimate of Costs form, along with a cheque or money order in the
amount of 50% of thecosts. Upon receipt of the applicanto
commence work on the request The appliant will then be asked to pay the remaining

balance upon completion of the request Upon receipt of the final 50% of theosts from the

applicant, the public body will provide the remaining records to the applicant.

In certain circumstances the publidoody may be required to provide the applicant with a
refund (subsection 25(5)). For example
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A when the actual cost oflocating a recordis less thanthe estimate, the difference
should be refunded;and

A when access toevery record requested by an applicant is refused, the amount of
estimated costs paid by the applicant must be refunded.

Copyingcosts should not be charged for a page or pages that are withheld in theintirety
(i.e. fully severed).

Public bodies should contact an applicant to advise if pages or records are to be withheld in
their entirety and providethe applicant with the option torequest the fully severed pages.
Should an applicant request copies of fully severed pages, they slibbe advised that there
may be a photocopying charge applied to the copying of these pages. This is in line with
public bodiesd duty to assist applicants.

3.15.2 CostWaiver

Subsection 26(3)of the Act gives a public body the discretionupon receipt of an application
by an applicant,to waive the payment of all or part othe costs payable in relation to a
request The head ofa public body may waive all or part of the costs where they are
satisfied that:

A payment would impose an unreasonable financial hardship on the applicaot
A it would be in the public interest to disclose the record

Note: In accordance with theSchedule of Costsan applicant seeking access to his/her own
personal information isnot subject any costs.

Within the 20 business days referred to in subsection 26(2), the head of a public badyst
notify the applicant in writing of its decision abouthether or not they have decided to waive
the costs. The applicant must either accept the decision or apply to the commissioner to
review the decision (subsection 26(4)).

Pursuant to subsection 26(8), o an application to review the decision of thdwead of a
public body not to waive all or part of costs payable by an applicant, the commissioner may:

1 where the commissioner is satisfied that paragraph 26(3)(a) or (b) is applicable,
waive payment of the costs or part of the costs in the manner and imetamount that
the commissioner considers appropriate; or

1 confirm the decision of the head of the public body.
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The head of a public body is required to comply with the decision of the commissioner under
this section (subsection 26(9)).

3.15.3 Revising aCostEstimate

Pursuant tosubsection 26(7) where an applicant applies to the commissioner to revise a
cost estimate, the commissioner may:

1 where the commissioner considers that is necessary and reasonable to do so in the
circumstances, revise the estimate and set the appropriate amount to be charged
and a refund, if any; or

1 confirm the decision of the head of the public body.

As noted above, the head of the public body i®quired to comply with a decision of the
commissioner under this section.

3.16 Responding to a Request
3.16.1 Advisory Response

Subsection 15(1) of the Act requires that the head of a public body shall, not later than 10
business days after receiving a request, provide an advisory response in writing to:

1 Advise the applicant as to what will be the final response where

o the record is available and the public &dy is neither authorized nor required
to refuse access to the record; or

o the request for correction of personal information is justified and can be
readily made; or

1 In any other circumstances, advise the applicant of the status of the request.

Where acces cannot be granted within the 10 business days in subsection 15(1), the
advisory response should provide the applicant with the following informatias set out in
subsection 15(2) if known by the public body:

1 A circumstance that may result in theequest being refused in full or in part;

1 A cause or other factor that may result in a delay beyond the time period of 20
business days and an estimated length of that delay, for which the head of the public
body may seek approval from the commissioner uadsection 23 to extend the time
limit for responding;
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1 Costs that may be estimated under section 26 to respond to the request;
1 A third party interest in the request; and

1 Possible revision to the request that may facilitate its earlier and less costly
response.

The head of a public body shall, where it is reasonable to do so, provide the applicant with a
further advisory response at a later date where additional circumstances, causes or other
factors, costs or third party interests become known (subsectiorb[3)).

This provisionis closely linked to the duty to assist ands intended to ensure that public
bodies assess requests for access or correction of personal information promptly, ahdt
applicants are engaged in the process and receive timely infortren about the processing
of their request.

Where arecord is readily available and the public body determines that it is not required or
authorized to refuse access, or where a request for correction of personal information is
justified and can be ready made, the applicant should be advised that the record is to be

released or the correction is to be made within 10 business days.

Otherwise, the public body must advise the applicant of the factorsparagraphs15(2)(a) to
(e) so that the applicants aware of the status of the request.

3.16.2 Final Response

Where a request for access to a record is madsection 17 sets outthat the applicant shall
be informed, ina final response

1 whether access to the record or part of the record is granted or refused,;

9 if access to the record or part of the record is granted, where, when and how access
will be given; and

9 if access to the record or part of the record is refused,

o the reasms for the refusal and the provision of théct on which the refusal is
based; and

o that the applicant mayfile a complaint with the commissioner undesection
42 or appeal diectly to the Trial Divisiorunder section 52, and what the time
limits are and how tofile a complaint orpursue an appeal.
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Where a request forcorrection of personal informéon is made, section 18 sets out that
applicant must be informed,n a final response

1 whether the requested correction has been made; and

1 if the request is refused,
o0 thereasons for the refusal;
0 that the record has been annotated; and

o that the applicant may file a complaint with the commissioner under section
42 or appeal directly to the Trial Division under section 52, and advise the
applicant of the applicable timelimits and how to file a complaint or pursue
an appeal.

Wherea requested correctionto personal informationis not made, the head of a public body
must annotate the information with the correction that was requested but not made
(subsection 18(2)). Wheg personal information is corrected or annotated, the head of the
public body must notify any other public body or third party to whom the information has
been disclosed during the one year period before the request for correctioras made
(subsection 18(3). Where a public body is notified under subsection 18(3) of a correction or
annotation of personal information, that public body shall make the correction or annotation
on a record of that information in its custody or under its control (subsection 18)4)

3.16.3 FullDisclosure

Access will be provided in full to the responsive records if:
1 theyfall within the scope of theAct;
1 no mandatory exception to disclosurapplies to the responsive records
1 no discretionary exception applies to the responsiveecords (orif a discretionary
exceptiondoes applybut the public body chooses to se its discretion and release
the records; and
1 a discretionary exception listed insubsection 9(2) may apply to the responsive

records, but it is clearly demonstrated that the public interest in disclosure outweighs
the reason for the exception (subsection 9(1)).

See section4.5 of this manualfor a discussion of the public interest override provision.
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The response (usd~orm 4A must inform the applicant where, when and how access will be
given.

3.16.4 AccessDeniedto All a Part of a Record

Access to responsive records may be denied in fullr accessto part of a recordmay be
denied, if:

1 the record falls outside the scope of thé\ct (section 5);

1 if the information sought is publicly available or is going to beublished or
released within 20 business days o f receipt of anseacgigmp!l i can
22),

9 if some or all of the information in the record falls within a mandatogxception
to disclosure; or

1 if some or all of the information in the record falls within a discretionary exception
to disclosure and the public body decides to deny access.

The response Form 4Bif partial access is give or Form 4Cif access is fullydenied) must
provide the reasons for the refusal and the specific sections of thct on which the refusal

is based. Where refusal is based on an exception to disclosure, the number of the section,
subsection and paragraph of thé\ct must be provided.

Finally, the response must also tell the applicant that he or she has the right fite a

complaint with the OIPC in accordance withsection 42, or appeal the refusal to theTrial

Division, in accordance withsection 52. The response must inform the applicant of the
applicable time limits for doing so (withirl5 business days). Note, however, thatthe OIPC
may allow a period longer than 15usiness days for complaints to be made(subsection

42(5)).

3.16.5 Record Does notExist or Cannot be Located

A requested record may never have existed, may have been destroyed in accordance with
the Management of Information Acor other authority, or may have been lost.

The written response must inform the applicant that access is refused as the record does
not exist or cannot belocated and should explain the steps taken to locate the record or, in
the case of a lawfully destroyedecord,the disposal date and the authority for doing so.

Finally, the response must also tell the applicant that he or she has the right fite a
complaint with the OIPC in accordance withsection 42, or appeal the refusal to the Trial
Division, in accordance witlsection 52. In addition, the response must inform the applicant
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of the applicable time limits for doing so (withid5 business days).Note, however, that the
OIPC may allow a period longer than 15 businesgays Eection 42(5)).

3.16.6 Refusal toConfirm or Deny Existence of aRecord

In certain circumstances, the mere knowledge that a record exists may cause harm or be a
disclosure of informaion. Subsection 1742) lists the circumstances under which a public
body can refuse to confirm or deny the existence of a record:

9 if it contains information described insection 31 (disclosure harmful to law
enforcement);

9 if it contains personal information of a third party and thelisclosure of the
existenceof the informationwouldbe anunress onabl e i nvasion of
personal privacyunder section 40; or

9 if it contains information that could threaten the health and safety of an
individual.

In this instance, the public body is not required to tell the applicant the reasons for the
refusal and the provisions of théAct on which the refusal is based.

3.16.7 Disregardng a Request(section 21)

Section 21 providesthat public bodiesmay, not later than 5 business days after receiving a
request, apply to the Office of the Information and Privacy Commissesnfor approval to
disregarda requestfor access to information in specific and limited circumstances.

Section 21 states:

21 (1) The head of a public body maynot later than 5 business days after receiving
a request, apply to the commissioner for gpoval to disregard the requestvhere the
head is of the opinion that

(@) the request would unreasonably interfere with the operations of the public
body,

(b) the request s for information already provided to the applicanor

(c) the request would amount to an abuse of the right to make a request because

itis
0] trivial, frivolous or vexatious;
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(i) unduly repetitive or systematic;
(i) excessively broad or incomprehensible; or
(iv) otherwise made in bad faith.

(2) The commissioner shall, without delay and in any event not later than 3 business
days after receiving an application, decide to approve or disapprove the application

(3) The time to make an application and receive a decision from the commissioner
does na suspend the period of time referred to in subsection 16(1).

(4) Where the commissioner does not approve the application, the head of the public
body shall respond to the request in the manner required by this Act.

(5) Where the commissioner approvethe application, the head of a public body which
refuses to give access to a record or correct personal information under this section
shall notify the person who made the request.

(6) The notice shall contain the following information:

(@) that the request is refused because the head of the public body is of the
opinion that the request falls under subsection (1) and of the reasons for the
refusal;

(b) that the commissioner hasapproved the decision othe head of a public body
to disregardthe request; and

(c) that the person who made the request may apped#éhe decision of the head of
the public bodyto the Trial Division undesubsection 52(1)

All decisions to disregard a request under théct must be approved by the Office of the
Information and Privacy Commissioner in accordance with section 21. In determining
whether or not to make an application to the commissioner for approval to disregard, ATIPP
Coordinators should focus on the nature of theequest (as opposed to the requester) and
must assess each request on its own merits.

3.16.7.1 Unreasonable Interference with Operations of the Public Bodpafagraph

21(1)(a)
Paragraph 21(1)(a) provides that the head of a public body may apply to the commissione
for approval to disregard a request owhere t|
the operations of the public bodyod.

Unreasonable interference with the operations of a public bodyay be demonstrated by
showing the impact that the request(s) are having on the resources of a public body,
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including time and expense to provide a response.

The determination of what constitutes an unreasonable interference in the operations of a
public body rests on an objective assessment of the facts. What constitutes an
unreasonable interference will vary depending on the size and nature of the operation. A
public body should not be able to defeat the public access objectives of tAet by providing
insufficient resources to itsATIPPofficers 14

3.16.7.2 Information Already Provided to an Applicant (paragraph 21(1)(b))

Paragraph 21(1)(b) provides that the head of a public body may apply to the commissioner
for approval to di sr e gestriglfor mformaionalesady provited to e
the applicant 6.

This provision will only apply where thinformation that is responsive to therequest is
exactly the same information that was previously provided to the applicant. The fact that the
wording of the request is identical to a previous request is not determinative. For example,
if, since the previous identical request was made, additional records have been created or
located which are also responsive to the new request, paragraph 21(1)(b) wat apply.

3.16.7.3 Abuse of the Right to Make a Request (subsection 21(1)(c))

Abuse of processmeans excessive or improper use; intended to be applied to those
circumstances where the right of access is being misused.

Generally, the following factors have been considered relevant in determining whether
conduct amounts to anabuse of the right of access

1 the number of requestsd whether the number is excessive by reasonable standards;
1 the nature and scope of the requess 0 whether they are excessively broad and
varied in scope or unusually detailed, or whether they are identical to or similar to

previous requests;

1 the timing of the requestsd whether the timing of the requests is connected to the
occurrence of some otlr related event, such as court proceedings; and

1 the purpose of the requestsd whether the requests are intended to accomplish
some objective other than to gain access without reasonable or legitimate grouriéls.

14 Report A2009-001, Information and Privacy Commissioner of Newfoundland and Labrador
15 Toronto Catholic District School Board (Re)009 CanLlIl 15431 (ON IPC)
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3.16.7.4 Trivial, Frivolous or Vexatious Requesfslause 21(1)(c)(i))

Clause 21(1)(c)(i) states that the head of a public body may apply to the commissioner for
approval to disregard a request wherthe request would amount to an abuse of the right to
make a request becauswexatiiosusod.ri vial, frivol

Atrivial request is similar to afrivolous request. Like afrivolous request, an ATIPP request

can be considered otrivialo when it is of [Ii
important for a public body to consider, howevethat information which may berivial from
one personds perspective may be of i mportance

Frivolousalso means of little weight or importance. It may also refer to a request that is
made primarily for a purpose other than gaining access to information. i typically
associated with matters that are trivial or without merit. However, it is important to ndteat
information that may be trivial from one person's perspective may be of importance from
another's. In this regard, for example, the Ontarlaformation and PrivacyCommissioner has
offered the following example: a request to a fire department fordiighters' shoe sizes over
a certain period of time. Although on its face, this request appears to be trivial or without
merit, it is important to the requester, a shoe manufacturer, who wishes to create an
inventory of firefighters' shoes to market to f&r departments16

Vexatiousmeans with intent to annoy, harass, embarrass, or cause discomfort. The Ontario
Commissioner has stated that government officials may often find individual requests for
information bothersome or vexing in some fashion or anoth&r One cannot disregard a
request as vexatious simply because of a subjective view that a request has an annoying or
vexatious component.

The Albertalnformation and PrivacyCommissioner has set out factors that may support a
finding that a request isvexatious

1 a request that is submitted over and over again by one individual or a group of
individuals working in concert with each other;

1 a history or an ongoing pattern of access requests designed to harass or annoy a
public body;

1 excessive volume of acess requests; or
1 the timing of access requests.

Depending on the circumstances of a given case, other factors may also be relevant in
determining whether a request is vexatious or nét.

16 Order M618, Information and Privacy Commissioner of Ontario
17 Order M618, Information and Privacy Commissioner of Ontario
18 Auth. (s.55) #3558 and #3449, Information and Privacy Commissioneaf Alberta
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3.16.7.5 UndulyRepetitive or Systematic Requestslause 21(1)(c)(ii)

Clause21(1)(c)(ii) states that the head of a public body may apply to the commissioner for
approval to disregard a request where the request would amount to an abuse of the right to
make a request because it is ounduly repetitd.i

A request is repetitive when a request for the same records or information is submitted
more than once.

Systematic natureincludes a pattern of conduct that is regular or deliberat®. For example,
the Alberta Commissioner has found that five access requests of simitope over a period

of two and a half years were of a systematic natuf8.Similarly, the Alberta Commissioner
has ruled that a fourth request for substantially the same records as in three previous
requests was repetitious and an abuse of the right to makrequests. The Commissioner
stated that the access legislationwas not intended to allow an applicant to resubmit the
same or similar access requests to a public body simply because the applicant does not like
the information obtained?1

3.16.7.6 ExcessivelyBroad or Incomprehensible Requests (clause 21(1)(c){iii)

Clause 21(1)(c)(iii) states thathe head of a public body may apply to the commissioner for
approval to disregard a request where the request would amount to an abuse of the right to
makeareques because it is oOexcessively broad or

ATIPP Coordinators should, before making an application to disregard under clause
21(1)(c)(iii), be mindful of the duty to assist set out in section 13 of théAct, and discussed
at section 3.2 of ths manual.

ATIPP Coordinators should attempt to narrow the scope of a request that appears to be
excessively broad or clarify a request that appears to be incomprehensible prior to
requesting approval of the OIPC to disregard the request. This is irpi@g with the public
bodyds duty to assist.

3.16.7.7 Bad Faith Requestsdlause 21(1)(c)(iv))

Clause 21(1)(c)(iv) stes that the head of a public body may apply to the commissioner for
approval to disregard a request where the request would amount to an abuskthe right to
make a request because it is O0otherwise made

19 Auth. (s.55(1)) #F3885 Information and Privacy Commissioner of Alberta
20 Auth. (s.55), Town of Ponokdnformation and Privacy Commissioner of Alberta
21 Auth. (s.55), Alberta Municipal Affairdnformation and Privacy Commissioner of Alberta

Government of Newfoundland and Labrador 66
ATIPP Office, Department of Justice and Public Safety


http://oipc.ab.ca/downloads/documentloader.ashx?id=2349
http://oipc.ab.ca/downloads/documentloader.ashx?id=2352
http://oipc.ab.ca/downloads/documentloader.ashx?id=2351

Access to InformationPolicy and Procedures Manual

Bad faith is not simply bad judgment or negligence, but rather it implies the conscious doing
of a wrong because of a dishonest purpose. It contemplates a state of mind which \seive
access process with contempt and for the nuisance it creates, rather than a valid means of
obtaining information.

Information and Privacy Commissioners have considered the tebrad faith and suggest the
following questions be asked:
T I's thenmgodoaoowwoaodi shonestd purpose in the &

T I's there something morally wrong with th
the request?

1 What indications are there that the request might be being made in bad fai#d?

3.16.7.8 Procedure

Where a public body is requestingpproval from the Office of the Information and Privacy
Commissionerto disregard a requestunder section 21, the public body should:

1 prepare a written request addressed to th©IPC

1 include details elating tothe request and provideinformation on any attempts made
to narrow the scope ofor clarify the request, to identify responsive recordsor to
otherwise exercise the duty to assist

1 provide an detailed explanation of how the request unreasonably interferes with the
operations of the public bodyif applicable

1 provide evidence of the fact that the requested information has already been
provided to the applicant, where applicable;

T provide an explanation of why the applican
or vexatious, where applicable;

1 provide evidence as to the repetitive or systematic nature of the request, where
applicable;

1 provide evidence that the applicant is therwise not using the Act for purposes for
which it was intended and the applicant is not acting in good faith, where applicable.

The Information and Privacy Commissioner is required to make a decision with respect to an
application to disregard not late than 3 business days after receiving it (subsection 21(B8)
The time to make an application to disregard

22 Northwest Territories (Education, Culture and Employment) (R2)02 CanLlIl 53328 (NWT IPC)
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decision does not suspend the 20 business day period for responding to the request under
subsection 16(1) éubsection 21(4)).

3.16.7.9 Notice to Applicant of Disregarded Request (subsecti@i(5))

Where the commissioner does not approve an application to disregard a request under
subsection 21(1), the head of the public body must respond to the request in the manner
required under theAct (subsection 21(4)).

Subsection 21(5) requires a public bodyto notify an applicantwhere the commissioner
approves thedecision to disregard the request. Pursuant to subsection 21(6), this notice
shall contain the following information:

1 that the request is refused because the head of the public body is of the opinion that
the request falls under subsectior21(1) and of the reasons for the refusal;

1 that the commissioner has approved the decision of the head of the public body to
disregardthe request; and

1 that the person who made the request may apped#he decision tothe Trial Division
under subsection52(1).

3.16.8 Explaining aRecord

The head of the public boyl giving access to a record may give the applicant any additional
information that he/she believes may be necessary to explain it. This is in keeping with
section 13 of the Act (Duty to Assist an Applicant). This can be especially helpful when
dealing with records where a significant portion of the information has been severed.

Time spent preparing or giving the applicant an explanation of a record is not an activity for
which the applicant can be chargedosts.

3.17 Giving Access

An applicant may request to examine a record or to receive a copy of it.

3.17.1 Copy of aRecord isRequested

If the record can reasonably be reproduced, a copy of the recofar part of it) must be
provided to the applicant paragraph 20(1)(a). If the ATIPP request is for general
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information, the public body may require the applicant to pay the copying fee. An exact copy
of the record (either electronic or paper) provided to the applicant should beade for the
file.

3.17.2 Examination of aRecord is Rquested

The applicant has the right to emine the record paragraph 20(1)(b) unless information in

it falls within an exception to disclosure and the record must be severed. In this
circumstance, the applicant is entitled to examine a copy of the severed record, not the
original.

A public body may also permit an applicant to amine a record where the record cannot be
reasonablyreproduced.

If the applicant is permitted to examine the record, the ATIPP Coordinator must, in the
response to the applicant, inform him/her when and where the record may be viewed. The
name and contat information of the ATIPP Coordinator should also be provided to the
applicant so he/she can make specific arrangemerstto view the records.

3.17.3 Access toEectronic Records

As more and more information is maintained in electronic form, applicants wiltreasingly
ask for access to electronic records. Thelefinition of a record (paragraph 2(y)), and
subsections 20(2) to (4) (access to records electronic formpf the Act make it clear that
records in electronic form are subject to ATIPP requests in thense way as paper records.

When an electronic record responsive to an
normal computer hardware and software and technical expertise of the public body, and
producing it would not interfere unreasonably with theperations of the public body, then it

must be provided to tle applicant (subsection 20(2)).

3.17.4 Datasets

Where requested information is in electronic form and is (or forms part of) a dataset, the
head of the public body must produce the information for the applicant in an electronic
format that is capable of reuse where

9 it can be produced using the normatomputer hardware and software and software
and technical expertise of the public body;

1 producing it would not unreasonably interfere with the operations of the public body;
and
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i itis reasonably practicable to do so.

oDat aset 0 pasagrapk(g) af thelActiltrmeans information which comprises a
collection of information held in electronic form where all or most of the information

1 has been obtained or recorded foithe purpose of providing a public body with
information in connection with the provision of a service by the public body or
carrying out another function of the public body;

1 is factual information which is not the product of analysis or interpretation tfeer
than calculation) and to whicls. 13 of the Statistics Agency Actloes not apply; and

1 remains presented in a way that, except for the purpose of forming part of the
collection, has not been organized, apted or otherwise materially altered since it
was obtained or recorded

As recognized by the 2014 Statutory Review Committee, public bodies must become
responsive for requests for raw data, in addition to records. Datasets and other machine
readable data must be viewed in the same manner as other information and records hbid
public bodies; the same exceptions apply and this information must be disclosed or withheld
on the same basis as information found in other records.

Where information that is, or forms part of, a dataset is produced, the head of the public
body shallmake it available for reuse in accordance with the terms of @y licence that may
be applicable to the dataset.

3.17.5 Creating aRecord in theForm Requested

Where a record exists, but not in the form requested by an applicanybsection 20(5)
enables the public body to comply witlthe request by creating a record in the form
requested if it is of the opinion that to do so would be simpler or less costly thto produce
the records as they exist.

It should be noted that where no record exists any form, there is no obligation to create
one.

3.18 VaryingATIPPArocedures in Extraordinary Circumstances

Subsection 24(1) of the Act allows the head of a public bodyan applicant or a third party to
apply, in_extraordinary circumstances to the Office of the Information and Privacy
Commissioner to vary a procedure, including a time limit imposed under a procedure, in Part
Il.
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Where the commissioner determines that sth extraordinary circumstances exist and that it

is necessary and reasonable to do so, the commissioner may vary the procedure as
requested or in another manner that the commissioner considers appropriate (subsection
24(2)).

The commissioner must decidemapplications to vary procedures under section 24 within 3

business days of receipt (subsection 24(3)). The time to make an application to vary a
procedure and receive the commissionftmés deci
established in subsecion 16(1).

If the commissioner decides to vary a procedure upon the application of the head of a public
body or a third party, the head of the public body in question must notify the applicant, in
writing, of the reason for the procedure being varied drthe fact that the variance has been
authorized by the commissioner (subsection 24(5)).

Where the commissioner varies a procedureat the request of an applicant, the
commissioner is required to notify the head of the public body of the variance (subsent
24(6)).
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CHAPTER 4:EXCEPTIONS TO DISCLOSURE

Under Part Il of theAct, an applicant has a right of acces to records in the custodyor
control of a public body. However, the right of access does not extendnirmation which
is excluded from theAct under section 5. The right of access is also subject to limited and
specific exceptiors to disclosure as set out in Partll Division 2of the Act This chapter will
review theexceptions to disclosureas set outin Part Il, Division 2

In general, access to a record cannot be refused because of its type, title or form. Rather,
the information in the record must be carefully examined to determine if an exception to
disclosure gplies.

The exceptions to disclosure igections 27 to 41 of the Act authorize or require a public
body to refuse to disclose 0i nf othertarnream,. 0
is used to indicate that the exceptions apply to the information found within a record and not
necessarily to the recorcas a whole with the exception of cabinet records under section 27
(Cabinet Confidences)The exception to disclosuref cabinet records set out in paragraph
27(2)(a)refers toa recordand therefore applies to the record as a whole.

TheActrequires that, where an exception applies to a portion of the information in a record,
only that portion is severed while the remainder of the information is provided to the
applicant (unless another exception to disclosure applies). Thpairpose of severng is to
release as much information in a record as possible, without disclosing the information
protected by an exception.

4.1 Interpretation of Exceptions to Disclosure

Except where the Act does not apply.e. section 5), a refusal to disclose informationin a
record must be based on one or more of the exceptions to disclosure set out in secti@7s
41.

For example, it is not appropriate to refuse access simpbecause disclosure may cause
embarrassment to the public body embarrassment is not an exceptin to disclosure under
the Act.

When considering whether an exception to disclosure applies to information in a requested
record, the following principles should be kept in mind:

1 The purpose of theActis to facilitate democracy through ensuring that citizens have
the information they require to participate meaningfully and to increase transparency
and accountability in government. This purpose is achieved, in part, by giving the
public a rightof access to ecords, subject to limited and specific exceptionas set
out in the Act (section 3).
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1 Generally, the public body bears the burden of proving that an exception to
disclosure B justified if there is a complaint made to the OIPC or an appeal to court
(section 43).

4.2 Limits to an Exception

In determining whether an exception to disdasure applies, it is important to read all of the
subsections and paragraphs in theection of the Actwhich may limitits use.

An example of an exception to disclosure which contains a specific limisection 29 (policy
advice orrecommendations). Subection 29(1) sets out the exceptions taisclosure, while
subsection 29(2) sets out numerous records and types of information whictannot be
withheld using thisexception. The records and information described iruksection 29(2)
must be disclosedunlessan exception in another section of thé\ctapplies.

The following exceptions to disclosure contain provisions limiting their application:

1 Sedion 28 d Local Public Body Qdfidences(subsection 282));

1 Section 290 Policy Advice or Recommendatior(subsectiors 29(2) & (3));

1 Section 318 Law Enforcemen{subsection 31(3));

1 Section 340 Intergovernmental Relations or Negjiations (subsection 34(3));

1 Section 358 Economic and Financial Interests of a Public Bo@subsection 3%2));

9 Section 38 6 Disclosure Harmful to Labour Relations Interests of Public Body as
Employer(subsection 382));

1 Section 390 Business Interests of a Third Partfgubsection39(3)); and

1 Section 400 Personal Information.

4.3 Reasonable Expectation of Harm

Many of the exceptions to disclosure contain seasonable expectation of harmtest (or
harms test). These exceptions are concerned with the consequences that would result to the
public body or another party if the information were disclosed.

A harms test § indicated by wording such as:

T 0could reasonably be expected to har mo
T 0could reasonably be expected to interfere
T 6could reasonably be expected to result

Examples of exceptions which contain a harms test includection 39 (Business Interests of
a Third Party) angection 31 (Disclosure Harmful to Law Enforcement).
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When considering whether such an exception applies, the public body must determine
whether disclosue of the requested informationcould reasonably be expecté to cause
harm described in the exception provision. This is a question of fact which must be
determined in the circumstances of each ATIPRequest and in the context of the
information contained in the records requested. There must be a clear and dirdatk
between the disclosure of the information and the harm that is allegeilthe expectation of
harm must be reasonable.

Reasonableness is judged by an objective standard.réasonable expectationis one which

is not fanciful, imaginary or contrived butather, one which is based on reason. However,
the requirement that an expectation be reasonable does not require that it be a certainty. It
is not necessary to prove that disclosure of the requested records will actually result in the
alleged harm. The fat that disclosure of a similar record in the past did not result in the
alleged harm is a relevant consideration but is not determinative of the issughere needs

to be evidence of a reasonable expectation of probable harm.

There must be a clear and dect causal link between the disclosure of the information
specified and the harm alleged. That link must be based on evidence, not merely
speculation or argument. The evidence must be convincing, not just theoretically possible.
The alleged harm must be pecific. The public body must demonstrate the nature of the
harm that is expected to result and how it is likely to result, and it must show the harm to be
probable, not merely possiblés3

In short, the harms test requires that the facts establish bkelihood that the specified harm
will result from the disclosure of the records or part of the records.

4.4  Exceptiors Protecting Third Parties

Certain exceptions to disclosure protect information which has been provided, iy about, or
could affect, athird party.

Third party in relation to a request for access to a record or for correction of personal
information is defined inparagraph2(cc) of the Actto mean ¢a personor group of persons

otherthant he per son who made t heThewoqpersenisdefied a pul
in paragraph 2(t) and i nc | undiwdsal, @wparation partnership, association,
organi zation or other entityo.

The following exceptions apply to third party information:

9 Section 376 Individual or Public Safety
9 Section 390 Business Interests of a Third Partyand

23 Report A2014-005, Newfoundland and Labrador Information and Privacy Commissioner
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1 Section 400 Personallnformation.
Information in a record must be carefully reviewed to ensure that privacy and other third
party rights are protected under theAct This includes when an applicant has applied for
access to records containing personal information about himself or hersedfs the records

may also contain information provided by, about, or affecting one or more third parties
(including the personal information of another individual).

4.5 Disclosure in the Public Interest

Section 9oftheActpr ovi des a opublic interest overrided
states:

9 (1) Where the head of a public body may refuse to disclose information to an
applicant under a provision listed in subseain (2), that discretionary exception shall

not apply where it is clearly demonstrated that the public interest in disclosure
outweighs the reason for the exception.

(2) Subsection (1) applies to the following sections:
(a) section 28 (local public body confidences);
(b) section 29 (policy advice and recommendations);

(c) subsection 30(1)(legal advice);

(d) section 32 (confidential evaluations);
(e) section 34 (disclosure harmful to intergovernmental relations or negotiations);

(f) section 35 (disclosue harmful to the financial or economic interests of a public
body);

(g) section 36 (disclosure harmful to conservation); and

(h) section 38 (disclosure harmful to labour relations interests of public body as
employer).

(3) Whether or not a request for access is made, the head of a public body shall,
without delay, disclose to the public, to an affected group of people or to an applicant,
information about a risk of significant harm to the environment or to the health and
safety of the public or a group of people, the disclosure of which is clearly lve fpublic
interest.
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(4) Subsection (3) applies notwithstanding a provision of this Act.

(5) Before disclosing information under subsection (3), the head of a public body shall,
where practicable, give notice of disclosure in the form appropriate in the
circumstances to a third party to whom the information relates.

45.1 Public Interest Outweighs Reason for Exception

Pursuant to subsection 9(1), were the head of a public body determines thata
discretionary exception listed in subsection 9(2) applies to requested information, the head
must also consider whether it has beerclearly demonstratedthat the public interest in
disclosureoutweighs thereason for the particular exception

For exanple, where the head of a public body determines that information in a requested
briefing note <could be excepted from di

s c |

(0]

proposal s, recommendations, analyses or polic

must also consider whether it is clearly demonstrated that the public interest in disclosing
that advice, proposal, recommendation, analysis or policy option outweighs the reason for
protecting the information in subsection 29(1). If so, subsection 29(1) de not apply, and
the information should be released (unless another exception to disclosure applies).

Determining whether the public interest in disclosure outweighs the reason for a particular
exception must be done on a casby-case basis. Public bors must balance the reason for
the exception(i.e. reasonwhy the information must be protected under théct) against the
public interest in preserving fundamental democratic and political values, such as:

1 Good governance, including transparency and amantability;

1 The health of the democratic process;

1 The upholding of justice;

1 Ensuring the honesty of public officials;

1 And general good decisiomaking by public official$4
In determining whether there is a public interest in disclosure, the heauf a public body
should consider whether the information in a record serves the purpose of informing or
enlightening the citizenry about the activities of government or its agencies, adding in some

way to the information the public has to make effective esof the means of expressing
public opinion or to make political choice®d> Public interest does not exist where the

24 Report of the 2014 Statutory Review Committeat p. 78.
25 Re Ontario (Community Safety and CorrectiahServices) 2015 CanLll 8307 (ON IPC)
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interests advanced are essentially private in nature, but where a private interest in
disclosure raises issues of more general application, public interest may be found to exist.
A public interest is not automatically established where the requester is media or where a
member of the public asserts interest.

The Office of the Information and Privacy Commissioner has developed guidelineg thay
be used by the head of a pulc body in applying this test available at
http://www.oipc.nl.ca/pdfs/PublicinterestOverride.pdf

45.2 Risk of Significant Harm to the Environment dilealth or Safety

Subsection 9(3) is a general override provision that obligates a public body to promptly
disclose to the public, to an affected group of people or to an applicant, information about a
risk of significant harm, where disclosure is clearly the public interest whether or not a
request for access is made Subsection 9(3) applies notwithstanding@ny other section in
the Act Unlike subsection 9(1), which only applies to discretionary exceptions listed in
subsection 9(2),subsection 9(3) wil apply to require the release of information regardless
of the application ofany exception (whether it be mandatory or discretionary).

Before disclosing information under this subsection, the public body must, if practicable,
notify any third party to whom the information relates.

It is important to note that the decision to disclose information pursuant to subsection 9(3)
rests with the head of the public body. When employees of public bodies become aware of
information that may be subject to subsection 9(3), they should immediately inform the
head of the public body. There is no obligation on an employee (other than the head) under
the Actto disclose the information to the public, the affected group or an applicant.

The headof the public body must approve any release of information under subsection 9(3).
This approval must not be delegated below the Deputy Minister or equivalent level. The head
of a public body must disclose information falling under subsection 9(3) even lifete has
been no formal access request under théct

4.6 MandatoryExceptions

There are two types of exceptios to disclosure in the Act & mandatory exceptims and
discretionary exceptionsA mandatory exception to disclosure contains the following words:

0The head ofshallr @fulbd e ct d odliyscl ose i nformati oné«
If facts exist or may eist which bring the information or part of the information, catained in

a record within a mandatory exception, the public body must refuse to disclose the
information & there is no discretion to give access. The only exception is in subsection
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27(3), where the Clerk of the Executive Council has the discretion to disclose a cabinet
record where he or she is satisfied that the public interest in disclosure outweggithe
reason for the exception.

Thefive mandatory exceptions to disclosure are:

Section 27 d Cabinet Confidences

Section 33 ¢ Information from a Workplace Investigation;

Section 39 ¢ Disclosure Harmful to the Business|Interests of aThird Party;,

Section 40 ¢ Disclosure ofPersonal Information; and

Section 41 ¢ Disclosure of House of Assemblgervice andStatutory Office Records.

= =4 =4 -8 8

4.6.1 Cabinet Confidencegsection27)

Section 27 sets out a mandatory exception for cabinetecords or information that would
reveal the substance of deliberations of CabinetHowever, the exception does not apply to
information in arecord that have been in existence for 20 or more years, or if@ormation in

a record ofa decision made by Cabiet on an appeal underan Act.

Section 27 is a mandatory exception and requires a public body to refuse to disclagsean
applicant

T a o0cabinet record, 6 or

T information in a record other than a oOcabi
of deliberations of Cabinet

Public bodies must consult with Cabinet Secretariat in regards to records that may be
excepted from disclosure under section 27

46.1.1 CabinetRecords

ACabinet recordis defined in subsection 27(1)as:

1 advice, recommendations or policy considerations submitted or prepared for
submission to the Cabinet

9 draft legislation or regulations submitted or prepared for submission to the Cabinet

1 a memorandum, the purpose of which is to present proposals or recommendations
to the Cabinet
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1 adiscussion paper, policy analysis, proposal, advice or briefing matepatpared for
Cabinet excluding the sections of these records that aréactual and backgound
material;

1 an agenda, minute or other record of Cabinet recording deliberations or decisions of
the Cabinet

1 a record used for or which reflects communications or discussions among ministers
on matters relating to the making of government decisionsrdhe formulation of
government policy

91 a record created for or by a minister for the purpose of briefing that minister on a
matter for the Cabinet

1 a record created during the process of developing or preparing a submission for the
Cabinet or

1 that portion of a record which contains information about the contents of a record
within a class of information referred to in the previous bullets.

Pursuant t o paragraph 27(2) (a), oOcabinet rec
Cabinet recordsgenerallydo not require a lineby-line review as there is no information that

can be severed as therecord is withheld in its entirety However, a lineéby-ine review is

necessary for those records which fall within paragraphs 27(1)(d), as factual and
background naterial cannot be withheldunless disclosure of that information would reveal

the substance of cabinet deliberations (paragraph 27(2)(b))Similarly, a lineby-ine review

will be necessary for records to which paragraph 27(1)(i) may apply, in order tenify

those portions of the record that contain the excepted information.

4.6.1.2 Substance of Deliberations

Where a record does not meet the definition
27(1) but would otherwise reveal the substance of deliberations of Cabinet, the information
in the recordmust be withheld under paragraph 27(2)(b).

The Osubgttadndberati onsé6 test has been interpr
disclosure of which would allow a reader to draw accurate inferences about Cabinet
deliberations26 The head of a public body should consider how the information is labeled or
characterized by government, what it purports to be or do, and what, in fact, it is or doées.
description or heading attached to the document or information in question will not be
determinative.

26 Re Executive CoungiP005 CanL1129653 (NL IPC)0O 6 C o n iNava Scetia 2001 NSSC 6 (CanLll)
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Unl i ke a 0cabi n generalyesevered bh jtstentretyy inforimatiansn a record
which constitutes the oOsubstance of deliberat
with subsection 8(2) and the remainder of the record may be released where appropriate.

46.1.3 Disclosure by the Clerk of the Executive Qacil

The Clerk of the Executive Council may, notwithstanding subsection 27(2), disclose a
cabinet record or information that would reveal the substance of deliberations where the

Clerk is satisfied that the public interest in the disclosure of theformation outweighs the

reason for the exception (subsection 27(3)). For a discussion of the application of the public

interest test, see section 4.5 of thisManual o0 Di scl osure i.n the Public

In order for the Clerk of the Executive Councib texercise his orher discretion under
subsection 27(3), all records to which section 27 applies must berearded to the Clerk for
review prior to finalizing a response to an applicant.

4.6.1.4 Procedure

If section 27 may apply the public body must

T notifyCabi net Secretariatds ATI PP Coordinator
records which may be cabinet recorddNote: All decisios related to applying section
27 to any recordor any part of a recordnust be made in consultation with Cabinet
Secretarat;

1 forward any records hat may be related to section 27to Cabinet Secretariat for
review,

1 remove anyrecordd hat f al | under secti obfnsukeThese) as
records are referenced in the final response letter indicating which recordsd the
number of pages that are withheld under section 27;

1 review any remaining records to determine whether any information would reveal the
substance of deliberations of Cabinet. If so, sever this information; and

1 determine the age of the records. If the records have been in existence for 20 or
more years,section 27 does not apply, and the records must be released unies
another exception applies.
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4.6.1.5 Review of Cabinet records

The Information and Privacy Commissionéas the right to require the production of and to
review all records of Cabinet in order to determine whether secti@Y has been properly
applied.

4.6.1.6 Application of Sectior27

Section 27 does not apply to information in a record that has been in existence for 20 years
or more or to information in a record of a decision made by the Cabinet in an appaater
an Act, as set out in subsection 27(% However, after that time, the record ist8l subject to
the other requirements of theAct and release of the information must be determined by
reference to the exemption provisions.

Specifically, a cabinet record that has been in existence for more than 20 years can no
longer be withheld undersection 27. A lineby-ine review of the record would be done and

any exceptions that may apply to information contained in the record would be cormeseb
and applied, as necessary. Cabinet Secretarisiiould be engaged to reviewuch records.

4.6.2 Information from a Workplace Investigatiofsection 33)

Section 33 protects information relating to a workplace investigationlt requires a public
body to refuse to discloseall relevant information created or gathered for the purpose af
workplace investigation to an applicant, with some exceptioifsubsection 33(2))

Aworkplace investigationmeans an investigation relatedo:

1 the conduct of an employee in the workplace;
1 harassment;or

T events related to the interaction of an en
another employee or a member of the public

which may give rise to a progressive discipline or corrective action by the public body
employer.

Harassment means comments or conduct which are abusive, offensive, demeaning or
vexatious that are known, or oughteasonablyto be known, to be unwelcome and wbh
may be intended or unintended.

A party means a complainant, respondent or a witness who provided a statement to an
investigator conducting a workplace investigation.
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Where the applicant is a party to the workplace investigation paiblic body must diglose all
relevant information created or gathered for the purpose dhat workplace investigationto
the applicant (subsection 33(3)).

Notwithstanding the above, where a party is a witness in a workplace investigation, the head

of a public body shalldis | ose only the information which r e
provided in the course of the investigatiorfsubsection 33(4)) Witnesses, therefore, are

entitled only to their own statementsvhichthey provided during the investigation.

4.6.3 DisclosureHarmful to the Business Interests of a Third Par{gection
39)

Section 39pr ot ects information which, i f di scl os e
interests.

Paragraphs 391)(a) to (c) provide dhree-part test d the information in question must meet
all parts of the test for section 39to apply:

1 the information would reveal third party trade secretsr commercial, financial, labour
relations, scientific ortechnical information of a third party(e.g. information about
the third partyds finances, proprietary pr
scientific or technical information, etc;)

1 the information wassupplied, implicitly or explicitly, in cdidence;and

1 the disclosure of theinformation could reasonably be expected to

o harm significantly the competitive position of a third party or interfere
significantlywith the negotiating position of the third party

o result in similar information nolonger being supplied to the public body when
it is in the public interest that similar information continue to be supplied

o result inundue financial loss or gain to any persaror

o reveal information supplied to, or the report of, an arbitrator, mediatdabour
relations officer or other person or body appointed to resolve or inquire into a
labour relations dispute.

Much of the information relating to third parties that will be contempled for protection by
section 39 will be commercial interests whic have been suppliedby private sector
enterprises to governmentHowever, the exception is not limited to information supplied by
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commercial third partiesd it also applies to information supplied by any individual or
organization that meetsall parts of the test.

The phrasethird party is defined inparagraph2(cc) of the Act

Third party in relation to a request for access to a record or for correction of personal
information, means a personor group of persons other than

(i) the person who made the request, or

(i) a public body.
The wordgpersondis defined in paragraph 2(t)and an individual, corporation, partnership,
association, organization or other entityThe exceptions in section 39protect sensitive

business information from or about corporations, businesses and organizations (for profit
and not for profit), as well a sensitive business information from or about individuals.

46.3.1 Trade Secrets, Commercial, Financial, Labour Relations, Scientific, Technical
Information
Commercial, financial, scientific or technical informatomwo ul d i ncl ude i nf or ma

relate[s] or pertain[s] to matters of finance, commerce, scientific or technical matters as
those terms are c&mmonly wunderstood. o

Commercial informationmay include information that relates to buying, selling or exchange

of mer chandi se or service. |t may al so i ncl
references, bonding and insurance policies as well as pricing structures, market research,
business gans, and customer records.

Financial informationi s commonly understood to include i
revenues and expenses, its assets and liabilities, and its profits, losses and solvency
situation. It would include financial statemers, statements of profit and loss, balance

sheet s, proposed budgets and all of t he othe

internal accounting processes, as well as annual reports. There may also be other
documents which indirectly reveal financial infonation but which do not fall into the
accounting category which may also be captureég

Labour relations information relates to the management of personnel by a person or
organization and includes relationships between workers, working groups and their
organizations as well as managers, employers and their organizations.

27 Air Atonabee v. Canada (Minister of Transpof)989) 37 Admin. L.R. 245, 27 F.T.R. 194, 27 C.P.R. (3d) 180
28 Report A2010-002, Newfoundland and Labrador Information and Privacy Commissioner
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Scientific informationi s 0 [ é] i nfgng tmart argamzeddield o knowledge in
either the natural, biological or social sciences or mathematics. In addition, for information
to be characterized as scientific, it must relate to the observation and testing of specific
hypothesis or conclusios and be undertaken by an expert in the fiel®

Technical informationis information relating to a particular subject, craft or techniqu#.
Examples are system design specifications and plans for an engineering project.

4.6.1.2 Supplied in Confidence

Information supplied includes information which is of a proprietary nature, which is not
subject to negotiation between a third party and a public bodylnformation which is the
result of contractual negotiations cannot be said to have been supplié#

To meet the threshold for requested information to be considered to bsupplied in
confidence the test is objective andwill generally depend on its content, its purposes and
the circumstances in which it is compiled and communicateéd Specifically

1 the content of the recordshould be such that the information it contains is not
available from sources otherwise accessible by the public or that could not be
obtained by observation or independent study by a member of the public
acting on his own;

1 the information should originate and be communicated in a reasonable
expectation of confidence that it will not be disclosed; and

1 the information should be communicated, whether required by law or supplied
gratuitously, in a relationship between governmerand the party supplying it
that is either a fiduciary relationship or one that is not contrary to the public
interest, and which relationship will be fostered for public benefit by
confidential communication33

4.6.3.3 Reasonable Expectation of Harm

Whereadr easonabl e expectation of harmoé i@ requi
public body must be able to show a reasonable expectation pfobable harm. Mere

29 Order FD-1842, Information and Privacy Commissioner of Ontario
30 Order 2000017, Information and Privacy Commissioner of Alberta
31 Corporate Express Canada Inc. v. The President and Mteancellor of Memorial University of Newfoundland, Gary

Kachanoski 2014 CanLll 55800 (NL SCTDReport A2009-006, Newfoundland and Labrador Information and Privacy
Commissioner.

32 Corporate Express Canadant. v. The President and VieEhancellor of Memorial University of Newfoundland, Gary
Kachanoskj 2014 CanLll 55800 (NL SCTD).

33 Air Atonabee Ltd. v. Canada (Minister of Transpqrf1989) 37 Admin L.R. 245 (F.C.T.D.), at paragraph 42.

Government of Newfoundland and Labrador 84
ATIPP Office, Department of Justice and Public Safety


http://canlii.org/en/on/onipc/doc/2000/2000canlii20834/2000canlii20834.html
http://oipc.ab.ca/downloads/documentloader.ashx?id=1806
http://www.canlii.org/en/nl/nlsctd/doc/2014/2014canlii55800/2014canlii55800.pdf
http://www.canlii.org/en/nl/nlsctd/doc/2014/2014canlii55800/2014canlii55800.pdf
http://oipc.nl.ca/pdfs/Report2009-006.pdf
http://www.canlii.org/en/nl/nlsctd/doc/2014/2014canlii55800/2014canlii55800.pdf
http://www.canlii.org/en/nl/nlsctd/doc/2014/2014canlii55800/2014canlii55800.pdf

Access to InformationPolicy and Procedures Manual

speculation or possibility of harm will not suffice. There must be clear and convincing
evidence of the link between the disclosure of the information in question and the probable
harm that is alleged34

4.6.3.4 Exceptions

Section 39 addresses the information about the business interests of a third party where
that information is held by a public bog. It protects the information from disclosure where
all three parts of the test are met, whether the third party whose business interests may be
affected supplied the information owhetherit was supplied by another party.

Information that was obtainedon a tax return gathered for the purposes of determining tax
liability or collecting a taxor royalty information submitted on royalty returns, except where
that information in nonidentifying aggregate royalty informatioris exempt from disclosure
and is not required tomeet the three-part harms test Subsection 39(2)).

Section 39 does not apply wherehe third party consents to disclosure (paragraph 39(3)(a))
or where the information is in a record that is in the custody or control of the Provincial
Archives of Newfoundland and Labrador or the archives of a public body and that has been
in existence fa 50 years or more (paragraph 3@)(b)).

4.6.3.5 Policy

Public bodies must apply sbsection 39(1) whenall three parts of the harms testis met.

When collecting information, public bodies should have policies and procedures in place to
protect the confidentiality of information if there is an expectation that information supplied
by the third party will be in confidence.

Information generated bypublic bodies from which third party confidential information can
be inferred shall be subject to the same policies as information directly supplied in
confidence by the third party.

Public bodies must apply sbsection 39(2) to any information related taaxation in order to
protect third party information supplied to the public body for taxation purposeBublic
bodies must not apply this exception if the third party consents to the release of the
information or if the records havebeen in existence for ® years and is in the Provincial
Archives of Newfoundland and Labrador or the archives of a public body.

34 Corporate Express Canada Inc. v. The President and Mteancellor of Memorial University of Newfoundland, Gary
Kachanoskij 2014 CanLlIl 55800 (NL SCTD).
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4.6.3.6 Procedure

First, ATIPP Coordinators shouldetermine the age of the record. If the records havebeen

in existence for 50 or more yearsand are in the custody and control of the Provincial
Archives of Newfoundland and Labrador or the archives of a public body, then this exception
does not apply.

If section 39 may apply:

1 Business information may exist in an aggregate form relating to severalrthparties.
In such cases, informatiormay be withheld under section 39f it can be linked to a
particular third party and meet the harms test. In determining whether aggregate
business information may harm a particular third party consider: (1) the numbef
firms that comprise the industry and (2) the market share distribution among the
firms.

1 Make sure thethree-part harms test in sibsection 39(1) applies to any records that
do not fall under subsection 392).

A public body must be able to presenevidence of a reasonable expectation of
probable harmthat led to the expectation that harm would occur if the information
were disclosed. There must be a link between the disclosure of specific information
and the harm which is expected from release.

It is not necessary to demonstrate that actual harm will result or that actual harm
resulted from a similar disclosure in the past, although such past experience could
be part of the factual considerations upon which the expectation of harm is based.

1 When ceciding whether to sever or release informain which falls under section 39
consider:

1 the nature of the information and the type of harm its release might cause
and

1 the monetary or other value of the harm, if it can be determindtat it meets
the definition of significantharm.

Under clause 39(1)(c)(ii) the public body should consider all relevant factand
circumstances to determine whether it is in the public interest that the supply of
similar information continue and whether disclosurevould discourage third parties
from voluntarily supplying information to public bodies in the future. It is unlikely that
similar information would no longer be supplied where there is a financial or other
incentive to continue supplying that informatione(g. the public body purchases the
information), where it is legally required, or where it is supplied under a contract
where no breach of contract is expected or reasonably foreseeable.
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1 Once all relevant information has been considered, sever any infortiaa that falls
within section 39.

1 Where a public body intends to give access to records that may fall within subsection
39(1), the public body must provide notice to the third party of the request. The
notice to the third party must state that a requesthas been made for access to
records containing information which, if disclosed, might affect the business interests
of the third party (Form 7). It should also include a copy of or a description of the
records and advise the third party that he or she magonsent to the disclosure or
make a complaint to the Office of the Information and Privacy Commissioner or
appeal directly to the Trial Division (within 15 business days of being notified of the
public bodyds decision to give access).

When notice is giva to a third party, the applicant must also be given written notice
indicating that access will be granted on the completion of the 15 business day
period within which the third party may complain or appeal.

If the third party consents to the release oihformation, that information cannot be
withheld under this exception. If the public body receives consent to the release of
the information from the third party, the public body should check to see if another
exception applies.

4.6.4 Notifying the Third Party§section 19)

Section 19 states that where the head of a public bodintends to give access to a record
that the head has reason to believe contains information that might bexcepted from
disclosure under section 39 the head shall give the third party a written notice.

4.6.4.1 Notice to the Third Partysubsection 19(5)

Where the head of the public body intends to give access and the third party does not
consent, the written notice to the third partymust:

9 advise of the reasons for the decision and the provision of th&ct upon which the
decision is based

1 describe the contents of the recordo which access is to be given;

i state that the applicant will be given access to the record unless the third party, not
later than 15 business days after the head of the public body informs the third party
of the decision, files a complaint with the Information and Privacy Commissioner
under section 42 or appeals to the Trial Division undesection 52; and
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1 advise the third party of how tdile a complaint or pursue an appeal

4.6.4.2 Notice to Applicani(subsection 19(6))

Where the head of the public body intends to give access and the third party does not
consent, the written notice to the applicant must advise that the applicant will be given
access to the record on the completion of the 15 business day period referenced in
subsection 19(5), unless the third party file a complaint with the commissioner or appeals
directly to the Trial Division.

4.6.4.3 Giving Accesgsubsection19(7))

Subsection 19(7) provides that where third party notice is given, the head of a public body
shall not give the applicant access to the record or part of the record until:

1 He/she receives confirmation from the third party or the commissioner that the third
party has exhausted any recourse under théct or has decided not to file a
complaint or commence an appeal; or

91 A court order has been issued confirming the decision thfe public body.

4.6.5 DisclosureHarmful to Personal Privacysection 40)

Section40 | i mits the di s c |personalidornationwaare airaguestisi d u al
made by someone other than the individual. In this exception, the individual the information

is about is referred to as ahird party. The personal information of ahird party must not be

disclosed toan applicantwhere the disclosurewould constitute an unreasonable invasion of

thet hi r d persomaltpsvacy.

A public body shall not release personal information as definedparagraph?2(u) unless the
di sclosure is not an unreasonable invasion of

Procedure:

First, determine if information in the responsive records falls within the definition of
personal information contained in paragraph 2(u

If section 40 may apply:

1 Review subsectios 40(2), (3), (4) and (5)to determine whether the information
would be an unreasonable invasionofa hi rd partyds personal pr
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1 Consider subsection 40(2) If the type of personal information requested is listed
in subsection 40(2)or any of the circumstances listed in subsection 40(2) exist, then
disclosure is not an unreasonable invasion of privacy and it should be recmended
to the head that the record be released if no other exception applies.

1 Consider subsection 40(4p If the type of personal information requested is listed in
subsection 40(4), the disclosure of the personal information is presumed to be an
unreasanable invasion of personal privacy. Subsection 40(4) identifies types of
personal information that are very sensitive in nature, the release of which is
presumed to be an unreasonable invasion of privacy. There may be circumstances
where personal informatn that meets the conditions of this subsection is deemed
not an unreasonable invasion of privacy and therefore mae released, subject to
other exceptions.

1 Consider subsection 40(5)0 Whether or not the information is of a type listed in
subsection 40(4), subsection40(5) requires the public body to consider all relevant
circumstances surrounding the request in deciding if release would result in an
unreasonable invasion of personal privacy. This includes, but is not limited to, those
circumstances Isted in subsection 40(5). For example, even in a case where
information falls under subsection40(4), exceptional circumstances may exist that
rebut the presumption of unreasonable invasion of privacy. However, the
considerations listed in subsection40(5) will be most helpful in making this
determination in those cases where the personal information requested does not fall
in either subsections40(2) or 40(4).

1 Provide notice under section 19 where required Where the personal information is
of a type Isted in subsection 40(2) or where any of the circumstances listed in
subsection 40(2) exist, the disclosure would not be an unreasonable invasion of
privacy and notice would not be required under section 19. Whetke personal
information falls within sutsection 40(4) and the head of the public body is of the
view that the presumption is rebutted by factors in subsection 40(5), or where the
head of a public body otherwise weighs the factors in subsection 40(5) and intends
to release personal information, atice to the third party must be given under section
19. Although notification is not required, there may be circumstances in which it is
appropriate to notify a third party of the release of personal information that falls
within subsection 40(2).

1 Consider third party consentd If a third party consents to disclosure then the
information should not be withheld, unless another exception to disclosure applies

1 Sever any infornation that falls under section 9.

Refusal to confirm or deny the existence of a reco There are situations in which the
disclosure of the existence of a record coulth and of itself unreasonably invade a third
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partyods personal privacy. For e x ailmpn aethird di s cl ¢
partyds psychiatric treatment would in itself
third party.

In such circumstances, subsection 1{2) permits the head to refuse to confirm or deny the
existence of a record. Where the public bgdrefuses to confirm or deny the existence of a
record, the public bodymust notify the applicant of the refusal under subseabn 17(1) of
the Act.

A refusal to confirm or deny the existence of a record is a significant limit to the right of
access. If anapplicant asks the OIPC to review this decision, the public body will be required
to provide detailed and convincing reasons why sectior? 2) was claimed.

For more information on when to consider refusing to confirm or deny the existence of a
record, see section 316.6 o f t his manual , ORef usal to Conf
Recor dbé6.

4.6.5.1 Refuse to Disclose Personal Information where Disclosure Unreasonable Invasion

Subsection 4(1) provides a mandatory prohibition against the disclosure of personal
information to an applicant where the disclosure would be an unreasonable invasion of a
third paty s per sonal porsetsycaitcaynumber & éactdrs t@ qonsider when
determining whether disclosure of personal information is or is not an unreasble
invasion.

4.6.5.2 DisclosureNot an Unreasonable Invasion

Subsection 4(2) provides a list of circumstances wherethe disclosure of personal
information wouldnotb e consi dered an unreasonabl e invas
privacy.

Where one omore of the circumstances set out in subsection 8(2) applies, a public body
may not rely on sectiod0 to refuse disclosure of personal information. The public body
should, however, consider other sections of théct when considering whether or not to
disclose information.

The courts and Information and Privacy Commissioners have held that where it has been
determined that disclosure of personal information is not an unreasonable invasion of a
t hird pa raltpgvacy, theneatrissnot mecessary toefer to the provisions setting out
what would be considered an unreasonable invasion of personal @oy. Therefore, where
section 40(2) applies, disclosure is not an unreasonable invasion of personal privacy and
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the information is not exempt under sectin 40 and it is not necessary to refer tahe
provisions in subsections 9(3), (4) and (5)3°

Section 40(2) states that disclosure of personal information is not an unreasonable invasion
of a third partyds personal privacy where:

1 the applicant is the indivdual to whom the information relates;

1 the third party to whom the information relates has, in writing, consented to or
requested the disclosure;

T there are compelling circumstances affecti
of disclosure isgivenin the form appropriate in the circumstances to the third party
to whom the information relates;

1 an Act or regulation of the province or of Canada authorizes the disclosure;

1 the disclosure is for a research or statistical purpose ant in accordancewith
section 70;

1 the information is about a third party's position, functions oremuneration as an
officer, employee or member of a public body or as a member of a minister's staff;

1 the disclosure reveals financial and other details of a contract taupply goods or
services to a public body;

1 the disclosure reveals the opinions or views of a third party given in the course of
performing services for a public body, except where they are given in respect of
another individual;

1 public access to the inbrmation is provided under the=inancial Administration Act

1 the information is about expenses incurred by a third party while travelling at the
expense of a public body;

1 the disclosure reveals details of a licence, permit or a similar discretionary benefit
granted to a third party by a public body, not including personal information supplied
in support of the application for the benefit;

1 the disclosure reveals details o discretionary benefit of a financial nature granted
to a third party by a public body, not including

o personal information that is supplied in support of the application for the
benefit; or

35 Architectural Institute of B.C. v. Information and Privacy Commissioner for BZD04 BCSC 217 (CanLll)
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o personal information that relates to eligibility for income ahemployment
support under the Income and Employment Support Actor to the
determination of income or employment support levelsy

1 the disclosure is not contrary to the public intesst as described in subsection (3) and
reveals only the following personal information about a third party:

0 attendance at or participation in a public event or activity related to a public
body, including a graduation ceremony, sporting event, culturalogram or
club, or field trig or

0 receipt of an honour or award granted by or through a public body.

Applicant is Individual to Whom the Information Relatgparagraph40(2)(a))

Paragraph40(2)(a) states thatdisclosure of personal informationis not an unreasonable
invasion of a third partyds personal privacy
information relates.

Where the applicant is requesting information and their personal information is included in
the responsive records, it is notan unreasonable invasion of their personal privacy to
disclose their own personal information to them.

Consent To or Regest for Disclosure (paragraph 8(2)(b))

Paragraph40(2)(b) states thatdisclosure of personal informationis not an unreasonable
invasion of a third partyds personal privacy
relates has, in writing, consented to or requested the disclosure.

An individual may provide their consent to a public body for the release of their personal
information or may haverequested that a public body disclose their personal information.
Where an individual provides consent or requests disclosure, written or verbal consent of
the individual is permitted.

Generally, consent is provided after consultatiowith the individual. Implied consent is not
sufficient to satisfy this condition.

Where an individual has consented to or requested the disclosure, it would not be an
unreasonable invasion of their personal privacy to disclose their personal information.

Under section 19(1), where the head of the public body intends to give access to a record or
part of a record that the head has reason to believe might be an unreasonable invasion of
privacy, the head shall make every reasonable effort notify the thjpdrty.
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Compelling Circumstances Affeaig Health or Safety (paragraph @(2)(c))

Paragraph40(2)(c) states thatdisclosure of personal informations not an unreasonable
invasion of a t hi r dwhepeahethgad of the public dy adéternpnes v a c y
t hat compelling circumstances exist that affe
of disclosure isgiven to the individual the information is about in the form appropriate in the
circumstances.

This provision permits the disclosure of the personal information @y individual not only
an individual who endangers health or safetyor an individual whose health or safety is
endangered.

The public body will have to consider all the circumstances andl the information in its
possession about an individual when making a decision. Past behaviour of the individual is
one factor that may assist in decisioimaking.

When disclosing persoal information under paragraph €(2)(c), the public body is required
to advise the individual of the disclosure of their personal informatioPublic bodies are
given the flexibility to provide notice in the means most appropriate to the circumstances at
hand.

Act or Regulation Athorizes Disclosure (paragraph @(2)(d))

Paragraph40(2)(d) states that disclosure of personal informations not an unreasonable
invasion of a third panmActprdegulagionof the prawvihce graf i vacy
Canada authorizes the disclosure.

If disclosure of personal informations authorizedd but not requiredd by an enactment, the
head of the public body has more discretion as to whether or not to disclose the
information.

Before disclosing personal information under sectioA0(2)(d) in response to a request, a
public body slould ask the body requesting the information to provide their legal authority
for collecting the information. A public body requesting personal information from another
body should provide the disclosing body with their legal authority for collecting the
information.

Disclosure for Research or Statistical Purpog@aragraph 40(2)(e))

Paragraph40(2)(e) states that disclosure of personal information is not an unreasonable
invasion of a third partyds personal privac)
statistical purpose andis in accordance withsection 70.
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Section 70 permits, (but does not require), a public body to disclose personal information for
a purpose related to research, providing four conditions have been met:

70 A public body may disclose personal information for research
purposes, including statistical rgearch, only where

(@) the research purpose cannot reasonably be accomplished
unless that information is provided in individually identifiable
form;

(b) any record linkage is not harmful to the individuals that
information is about and the benefits to bederived from the
record linkage are clearly in the public interest;

(c) the head of the public body concerned has approved conditions
relating to the following:

(i) security and confidentiality

(i) the removal or destruction of individual identifiers at the
earliest reasonable time and

(iii) the prohibition of any subsequent use or disclosure of that
information in individually identifiable form without the
express authorization of that public body; and

(d)  the person to whom that information is disclosed has signed an
agreement to comply with the approved conditions, this Act and
t he publ i c body6s policies and pro
confidentiality of personal information.

A research purpose means for the purpose of a systematic investigation or study of
materials orsources in order to establish facts or to verify theories.

Statistical research is research based on the collection and analysis of numerical data
using, in this case, quantifiable personal information to study trends and draw conclusions.

ThirdPartydés Position, Functions or Remuneratio

40(2)(®)

Paragraph 40(2)(f)states that disclosure of personal information is not an unreasonable
invasion of a third partyds persandlhiprdi waaoy
position, functions or remuneration as an officer, employee or member of a public body or

as a member of a ministerds staff.
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The current employment status of the third party is not relevant when considering whether

to disclose this information (i.e. applies to past employees and permanent, temporary and
contractual employees). The phr ase, oas an officer, empl o
position, function, or remuneration received by the third partg their capacity as an officer,

employee or member of a public bodsf

The position of a third party would include the title held by a person as an employee of a
public body.

Thefunctions of a public body employee may include a general outline of the responsibilities
and duties of the employee.This may be found in a general position description for the
employee.

0 Re mu n e rsddfinedimpéragraph 2(z)of the Act. It includes:
1 salary;
1 wages;
1 overtime pay;
1 bonuses;
1 allowances;
1 honorariums;
1 severance pay; and

1 the aggregate of the contributions of a public body to pension, insurance, health and
other benefit plans.

Consideration must be given to the specific circumstances of each individual when using
this provision.

While the position, functions and remunerationof a public body employee are not
considered to be an unreasonable invasion of privacy, a recent court decision concluded

t hat the r el ea smmameoafongavith informpationocpuddeb® @ unreasonable

invasion of privacy®’ Therefore, if you get arequest for information relating to an

empl oyeeds position, functions and/ or remuner
with your public bodyds solicitor prior to re

36 Order F2007-025, Information and Privacy Commissioner of Alberta
’Newf oundl and and Labrador Teachersod Ass o distac,20e6n v . Ne\
NLTD (G) 211
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The Public Sector Compensation Transparency Act, which was passed by the House of
Assembly in 2016, requirescertain government entities to proactively disclose names, titles
and total compensation of persons who earn more than the threshold (which hast theen
prescribed to date). This legislation will operate independently &TIPPA, 2015,and
therefore is not affected by the recent court decision referenced above as the disclosure of
names in relation to title and compensation is specifically authorizeshder that Act.

This list will be published annually. However, this will not impact the ability of the public to
make ATIPP requests for the information on employees who aat on the published list (i.e.
those making less than the threshold).

Contract to Supply Goods or Serves to a Public Body (paragraph@(2)(g))

Paragraph 9(2)(g) states thatdisclosure of personal informationis not an unreasonable
invasion of a third partyds personal privacy
details of a contract to supply goods or services to a public body.

Financial detailsinclude amounts paid under a contract.

Other detailsmay include names of the parties to the contract, the subject of the contract as
well as standard language included in the terms and conditions of the contract.

When disclosng information under paragraph 8(2)(g), public bodies should ensure that
they have consideredsection 39 which is a mandatoryexception to disclosureinformation
that would be harmful to the business interest of a third party.

Opinions of a Third Party Given in the Course of Performing Sersider a Public Body
(paragraph 40(2)(h))

Paragraph (2)(h) states that the disclosure of personal information is not an
unreasonable invasion of a third partyds per s
opinions or views of a third party given in the course of performing servicesdqguublic body,

except where they are given in respect of another individual.

Public Access to Information is Provided under the Financiéiministration Act (paragraph

40(2)(1))

Paragraph MD(2)(i) states that the disclosure of personal information is not an unreasonable
invasion of a third partyos per sonal privac.)
provided under theFinancial Administration Act
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Information about Expenses Incurred by Third Party while Travelling at &xpe of Public
Body (paragraph 9(2)(j))

Paragraph 4(2)(j) states that the disclosure of personal information is not an unreasonable
invasionofathirdpart yds personal privacy where the i nf
by a third party while travelling at the expense of a public body.

Licence, Permit or Similar Discretionary Benefit Granted to Third Party by Puliicdy
(paragraph 40(2)(k))

Paragraph D(2)(k) states that the disclosure of personal information is not an
unreasonable invasion of a third partyds per
details of a licence, permit or a similar discretionary benefit granted to a third patty a

public body, not including personal information supplied in support of the application for the

benefit.

Licence or permit means authorization to carry out an activity, such as operating a particular
establishment, or carrying on a professional or commercial activity. This may include
business licences and building and development permits

Discretionary Benefit of a Finaneil Nature Granted to Third &rty by Public Body (paragraph
40(2)(1))

Paragraph 4D(2)(l) states that the disclosure of personal information is not an unreasonable
invasion of a third partyods per sonal privac:
discretionary benefit of a financial nature granted to a third party by a public bodyt

including

1 personal information that is supplied in support of the application for the benefar

1 personal information that relates to eligibility for income and employment support
under the Income and Employment Support Adir to the determination of income or
employment support levels.

Adiscretionary benefit of a financial naturas any monetary allowance that the public body
may decide to provide (e.g. a scholarship or a grant) The Office of the Information and
Privacy Commissioner has stated that:

1 a Obenefitéo means, among ot her things,
circumstance, or an advantage, or compensation or an indemnity paid in money,
financial assistance or senges, and
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T odiscretionar yd0 nakerahassa choiceaas to whetbeg, orih@v, o n
to exercise a poweps

Details of a financial discretionary benefit are not limited to the amount paid to the third
party, but may include the third partyds name
consideration given to the public body in exchange for granting the benefit.

Disclosure not Contrary to Palic Interest (paragraph 40(2)(n)

Paragraph 40(2)(m states that the disclosure of personal information is not an
unreasonable invasion of a third partyods pet
contrary to the publicinterest and reveals only the following personal information about a

third party:

1 attendance at or participation in a public event or activity related to a public body,
including a graduation ceremony, sporting event, cultural program or club, or field
trip; or

1 receipt of an honour or award granted by or through a public body.

4.6.5.3 Unreasonable InvasiotWherelnformation Requested not to be Disclosed

Subsection 4(3) states that the disclosure of personal information under paragraph
40(2)(m) is an unreasonable invasion of personal privacy where the third party whom the
information is about has requested that the information not be disclosed.

A public body i s not expected t o seek an i
informationin relation to paragraph 40(2)(m).

However, a public body should implement processes for notifying individuals that they have
the right under theAct to request that their personal informéion under paragraph 40(2)(n

not be disclosed in order for them to have the gortunity to request nondisclosure. Notice

of this right can be given in the same way and at the same time as information is given
about the collection of personal information. The notice may be given orally, on a form, or in
a brochure or other publicavn.

4.6.5.4 DisclosurePresumed to beUnreasonable Invasion

Subsection 4(4) sets out a number ofcircumstances in whichdisclosure of personal
information ispresumedt o be an unreasonabl e invasion of

38 Report A2008-011, Newfoundland and Labrador Information and Privacy Commissioner.
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While personal information shouldgenerally not be disclosed in these circumstances, the
presumption may be rebutted after consideration of the factors in subsection &)(

Medical, Psychiatric or Pgchological History (paragraph @(4)(a))

Paragraph 4(4)(a) states that the disclosure of personal information is presumed to be an
unreasonable invasion of a third partyods per
relates to a medical, psychiatric or psychological history, diagnosis, condition, treatment or
evaluation.

When considering these types of personal information, public bodies should determine
whether thePersonal Health Information Actnay apply and comply with its provisi@nin the
event it is engaged.

Identifiable Part of LawEnforcement Record (paragraph @(4)(b))

Paragraph 4(4)(b) states that the disclosure of personal information is presumed to be an
unreasonable invasion of a third partyds pers
an identifiable part of a law enforcement record, except to the extent that the disclosuse

necessary to dispose of the law enforcement matter or to continue an investigation.

Law enforcementis defined inparagraph2(n). Law enforcement, under this section, means
() policing, including criminal intelligence operationsor (ii) investigatons, inspections or
proceedings conducted under the authority of or for the purpose of enforcing an enactment
which lead to or could lead to a penalty or sanction being imposed under the enactment.

The second category (investigations, inspections orggeedings) under the definition of law
enforcement includes a broader list of activities. In order for an activity to fall within this
category, there must be an investigation, inspection or proceeding which leads or has the
potential to lead to some pendty or sanction3® In addition to this, the proceedings and
penalty or sanction must be set out in legislation.

Paragraph 4(4)(b) does not apply to administrative investigations where there is no
contravention of law. For example, an investigation into lreach of employment policy
which may result in disciplinary actiormay not be considered law enforcemenfor the
purposes of paragraph 8(4)(b). Suchan investigationmay be captured undersection 33
which specifically addresses workplace investigations.

Information Relates to Employment oEducational History (paragraph @(4)(c))

39 Report 2007-003, Newfoundland and Labrador Information and Privacy Commissioner
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Paragraph 49(4)(c) states that the disclosure of personal information is presumed to be an
unreasonable invasion of ati rd partyds personal privacy wh
relates to employment or educational history.

Employment historyi s a compl ete or partial chronol ogy
might appear in a résumeé or personnel file.

Educationalhistoryr e f er s t o any i nformation regarding ¢
training, including names of schools, colleges or universities attended, courses taken, and
results achieved.

Information Collected on Tax Return or for Collecting a Tgpearagraph 40(4)(d))

Paragraph 49(4)(d) states that the disclosure of personal information is presumed to be an
unreasonable invasion of a third partyds per.
was collected on a tax return or gathered for the ppose of collecting a tax.

Gathered for the purpose of collecting a tarneans collected by authorities for the purpose
of collecting due or overdue municipal, federal, or provincial taxes.

Bank Account or Cred Card Information (paragraph 9(4)(e))

Paragraph 40(4)(e) states that the disclosure of personal information is presumed to be an
unreasonabl e invasion of a third partyods per
consists of an individual ds bank account info

Personal Recommendations or Evaluations, Character References orsomnel Evaluations
(paragraph 40(4)(f))

Paragraph D(4)(f) states that the disclosure of personal information is presumed to be an
unreasonabl e i nvasi on o facy ahere the pecsong mforinati@gns per
consists of personal recommendations or evaluations, character references or personnel
evaluations.

Name of Individual with other Personal Information or that would Reveal other Personal
Information (paragraph 9(4)(g))

Paragraph40(4)(g) states that the disclosure of personal information is presumed to be an

unreasonable invasion of a third partyds per.
consists of the third partyos naoneatiowbhboute it |
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the third party; or the disclosure of the name itself would reveal personal information about
the third party.

Racial or Ethnic Origin or Religious or Political Befs or Associations (paragraph @(4)(h))

Paragraph D(4)(h) states that the disclosure of personal information is presumed to be an
unreasonable invasion of a third partyods per
indicates t he t hird partyos raci al or et hni
associations.

Racial origin means information identifying common descent that connects a group of
persons.

Ethnic originis similar to racial origin in that it identifies a common descent that connects a
group of persons but extends to other common attributes such as language, culture or
country of origin.

Religious or political beliefs or associationsefers to anindivd ual 6 s opi ni ons aba
or a political party, an individual 6s member
organization or political party or an individ
religious organization (including nate spirituality), or a political party.

4.6.5.5 Relevant Circumstances to Consider for Whether Disclosure Unreasonable
Invasion

Subsection 4(5) sets out a number offactors to consider when determining whether
disclosure would be presumed to bean unreasonabé i nvasi on of a third
privacy.

Specifically it states, in determining under subsections (1) and (4) whether a disclosure of

per sonal information constitutes an unreason
privacy, the head of a pulic body shall consider all the relevant circumstances, including

whether.

(a) the disclosure is desirable for the purpose of subjecting the activities of the
province or a public body to public scrutiny;

(b) the disclosure is likely to promote public health anslafety or the protection of the
environment;

(o0t he personal information is relevant t o
rights;
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(d) the disclosure will assist in researching or validating the claims, disputes or
grievances of aboriginal people;

(e) the third party will be exposed unfairly to financial or other harm;
() the personal information has been supplied in confidence;
(9) the personal information is likely to be inaccurate or unreliable;

(h) the disclosure may unfairly damage the reputation of a persoeferred to in the
recordrequested by the applicant;

(i) the personal information was origially provided to the applicant; and

() the informationis about a deceased person and, if so, whether the length of time
the person has been deceased indicates the dikasure is not an unreasonable
invasion of the deceased personds persona

This list is not exhausve but offers some factors to consider in making a determination
relating to disclosure of personal information. Public bodies are required to cater all
relevant factors which may include factors which are nospecifically referenced in
subsection 40(5).

Generally, paragraphs @(5)(a) to (d) weigh in favour of disclosure of pgwnal information.
Paragraphs 4O(5)(e) to (h)generallyweigh infavour of withholding personal information.

Circumstances Weighing in Favour of Disclosure

Public Scrutiny (paragraph @(5)(a))

Paragraph D(5)(a) states that in determining whether disclosure of personal information
constitutes an unreasonable invasioro f a third partyds personal
must consider whether the disclosure is desirable for the purpose of subjecting the activities

of the province or a public body to public scrutiny.

This provision speaks to the requirement of subjectinfpe public body or the activities of a
public body to scrutiny which requires public accountability, public interest, and public
fairness#0 Examples of information which promote public accountability of public bodies
include disclosure of ministerial expnses.

Promote PublicHealth and Safety (paragraph @(5)(b))

40 University of Alberta v. Pylypiy2002 ABQB 22 (CanLll)
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Paragraph 9(5)(b) states that in determining whether disclosure of personal information
constitutes an unreasonable invasion of a th
must consider whether the disclosure is likely to promote public health and safety or the
protection of the environment.

Public health refers to the wellbeing of the public at large. Thisnay include physical,
mental or emotional health.

Public safetyrefers to the safety or wellbeing of all or a significant part of the publicThe
public body must considerwhether disclosure of personal information would reduce the
communi tyds exposure to a particular risk or

Rel evant to Fair De tRghsrparagiaph4s)(c))of Applicantds

Paragraph D(5)(c) states that in determining whether disclosure of personal information
constitutes an unreasonable invasion of a th
must consider whether the personal informatioms relevant to a fair determination of the
applicantds rights.

The Ontario Information and Privacy Commissiondras stated that in order for their
correspondingprovision to be regarded as a relevant consideration, four factors must be
established:

1) the right in question is a legal right which is drawn from the concepts of common
law or statue law, as opposed to a noi#egal right based solely on moral or
ethical grounds;

2) the right is related to a proceeding which is either existing or contemplated, not
one which has already been completed;

3) the personal information which the appellant is seeking access to has some
bearing on or is significant to the determination of the right in question; and

4) the personal information is required in order to prepare for éhproceeding or to
ensure an impartial hearingt!

Appl i c a nrefdsso anyiclgiim, tergtitiement, privilege or immunity of the applicant who

i's requesting someone elseds information. For
information may be necessary so that an individual can initiate legal proceedings to prove

his or her inheritance rights.

Fair refers to administrative fairness, which is comprised of the right to know the case to be
met and the right to make representations?

41 Ontario (Government Services) (Re)992 CanlLll 4156 (ON IPC)
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An applicantds desire to pursue <ci vAbeaacti on
Information and Privacy Commissionédrder 99028.43 In a subsequent Order, however, the
commissioner gave little weight to this factor because all relevant information, other than

the third partyds identity, h&d already been

Paragraph D(5)(c) will not apply where the applicant is claiming a moral right to the
information, rather than a legal right under statute or common lat

If an applicant has agreed to waive future claims on a matter, the applicant has no rights to
be determined and cannot rely on this provision to pursue the mattéy

Research or Validate Claims, Disputes or Grievances of Aboriginal People (paragraph
40(5)(d))

Paragraph40(5)(d) states that in determining whether disclosure of personal information
constitutes an unreasonable invasion of a th
must consider whether the disclosure will assist in researching or validating the claims,
disputes or grievances of aboriginal people.

Validating means confirming alegally sufficient conclusion or one that has merit, based on
the facts presented.

The phraseclaims, disputes and grievancess interpreted broadly to include controversies,
debates and differences of opinion regarding a range of issues, and is not resed to
differences over land claims or treaty or membership status.

Third Party Exposed Unfairly to Finaial or Other Harm (paragraph @(5)(e))

Paragraph D(5)(e) states that in determining whether disclosure of personal information
constitutes aninr easonabl e invasion of a third party
must consider whether the third party will be exposed unfairly to financial or other harm.

Harm as it ref er s ntaypinclode senoelg mehtad distréss or anguish or
harassment4?

42 Order F2008012, Information and Privacy Commissionaf Alberta

43 Order 99028, Information and Privacy Commissioner of Alberta

44 Order F2002010, Information and Privacy Comimsioner of Alberta

45 Order F2005001, Information and Privacy Commissionef Alberta

46 Order 98008, Information and Privacy Commissioneaf Alberta

47 British Columbia (Ministry of Children and Family Development), R804 CanLll 43766 (BC IPC)
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Personal Information Suplied in Confidence (paragraph @(5)(f))

Paragraph D(5)(f) states that in determining whether disclosure of personal information
constitutes an unreasonabl e invasion bodfy a th
must consider whether the personal information has been supplied in confidenceither

implicitly or explicitly

Some factors to consider when determining whether or not personal information was
supplied in confidence include:

1 the existence of a stéement or agreement of confidentiality, or lacking this, evidence
of an understanding of confidentiality;

1 the understanding of a third party as set out in his or her representations as a result
of third party notice;

1 past practices in the public body, paicularly with regard to keeping similar personal
information confidential,

1 the type of personal information, especially its sensitivity and whether it is normally
kept confidential by the third party; and

1 the conditions under which the information wassupplied by the third party,
voluntarily or through informal request by the public body or under compulsion of law
or regulation, and the expectations created by the collection process.

Personal Information Likely to be Inaeagate or Unreliable(paragraph 40(5)(g))

Paragraph D(5)(g) states that in determining whether disclosure of personal information
constitutes an unreasonable invasion of a th
must consider whether the personal information is likglto be inaccurate or unreliable.

Where personal information is likely to be inaccurate or unreliable, the information should
not be disclosed.

Inaccurate information means wrong, incomplete or misleading information or information
which does not reflect the truth.

Unreliable means of unsound or inconsistent character or quality. In most cases, it will be
necessary to check the source of the personal information to @emine whether or not it is
reliable.

Where there is sufficient reason to question the accuracy or reliability of the records, it may
be an unjustified invasion of personal privacy to release it.
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Unfair Damage to Rputation of Person (paragraph @(5)(h))

Paragraph D(5)(h) states that in determining whether disclosure of personal information
constitutes an unreasonable invasion of a th
must consider whether the disclosure may unfairly damage the reputatiori a person

referred to in the record requested by the applicant.

Where disclosure may wunfairly damage a perso
disclose the information.

Unfairlymeans without justification, legitimacy or equity.

Damage thereputation of a person means to harm, injure or adversely affect what is said or
believed about the individual ds character. A
would wunfairly damage a personds reputation
against an individual before an internal investigation is concluded.

Personal Information Originally Provédl to the Applicant (paragraph 8(5)(i))

Paragraph D(5)(i) states that in determining whether disclosure of personal information
constitutes anunr easonabl e invasion of a third party
must consider whether the personal information was originally provided to the applicant.

Where information was originally provided to the applicant, generally disclosure of this
information weighs in favour of disclosure. There are exceptions to this general approach.
For example, where circumstances may have changed between the applicant and the third
party, it may not be appropri at ehebpplicahtti scl ose

Personal Information about a Deceased Person (paragraph 40(5)(j))

Paragraph 40(5)() states that in determining whether the disclosure of personal information
constitutes an unreasonable invasion of privacy, the public body should consider whether
the information is about a deceased person. Where the information is about a deceased
person, the public body should consider whether the length of time that person has been
deceased affects the impact of disclosure on personal privacy.

This section acknowledges that privacy rights do not cease upon death, but that the privacy
interests of deceased persons are generally considered to decrease over time. It is not
appropriate to set an arbitrary limit after which all personal information of a deceased is
available to requesters(for example, 20 years) as this does not take into account the
possible effect on family members or friends of the deceased who may be living long after
the period has ended.
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Paragraph 40(5)(j) sets out an individualized, circumstantial test which allows consideration
of the length of time that has passed since deht along with other factors.

4.6.6 Disclosure of House of Assembly Service and Statutory Office Records

(section41)

Section 41 states that the Speaker of the House of Assemblythe officer responsible for a
statutory officeor the head of a public bodghall refuse to disclose to information:

1 where its nondisclosure is required for the purpose of avoiding an infringement of
the privileges of the House of Assembly or a membefrtbe House of Assembly;

1 thatis advice or a reommendation given to the $eaker or the Clerk of the House of
Assembly or the House of Assembly Management Commission established under the
House of Assembly Accountability, Ierity and Administration Actthat is not
required by law to be disclosed or placed in the minutes of the House of Assembly
Management Commission; and

1 in the case of a statutory office as defined in thélouse of Assembly Accountability,
Integrity and Administration Agtrecords connected with the investigatory functions
of the statutory office.

In a 2013 Newfoundland and Labrador Suprem&€ourt Trial Division decision, the Court
ruled that a public body that is not a statuiry office can rely on section 410 deny access to
records in the custody of the public body that are connected to the investigatory functions of
a statutory office- specifically, correspondence between the statutory office and the public
body exchanged during an investigation conducted by the statutory offf€e.

As a result of the 2015 amendments to théAct,t t he phrase o0t he hmad of |
now beenexpressly included in section 4o clarify that not only must the Speaker or the

statutory office refuse access, but any public body receiving a request for such records must
refuse access.

4.7  Discretionary Exceptions

Adiscretionary exceptiorto disclosure contains the following words:
0The head o fmagr epfuubsiei ct oboddiyscl ose i nformati o

A discretionary exception to the right of access permits the public body to disclose
information in a record, even though the information falls withithe exception.

48 Hennessey vEastern Regional Integrated Health Authorit2013 CanLlIl 8492(NL SCTD)

Government of Newfoundland and Labrador 107
ATIPP Office, Department of Justice and Public Safety


http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#41_
http://assembly.nl.ca/legislation/sr/statutes/h10-1.htm
http://assembly.nl.ca/legislation/sr/statutes/h10-1.htm
http://assembly.nl.ca/legislation/sr/statutes/h10-1.htm
http://canlii.org/en/nl/nlsctd/doc/2013/2013canlii8492/2013canlii8492.pdf

Access to InformationPolicy and Procedures Manual

In determining whether to apply a discretionary exception, the public body should follow a
two stage process:

1. Determine whether or not some or all of the information in the responsive records fall
within a discretionary exceptionand

2. Determine whether or not to disclose the information, even though the exception
could be relied upon as a basis for refusing access. In other woydlsa discretionary
exception applies, the public body must still consider whether it is appropriate to
disclose the information in the circumstances (unless an exception in another section
of the Actapplies).

The discretionary exceptions to disclosure are:

9 Section 28 & Local Public Body Confidences

1 Section 29 8 Policy Advice orRecommendations

9 Section 30 8 Legal Advice;

1 Section 31 d Disclosure Harmful to Law Enforcement,

1 Section 329 Confidential Evaluatios;

9 Section 34 8 Disclosure Harmful to IntergovernmentalRelations orNegotiations

1 Section 35 & Disclosure Harmful to the Financial or Economic Interests of a Public

Body;

1 Section 36 d Disclosure Harmful to Conservation

9 Section 37 & DisclosureHarmful to Individual orPublic Safety; and

9 Section 38 d Disclosure Harnful to Labour Relations Interests of Public Body as

Employer

Public bodies should note that the following discretionary exceptions are subject to the
opublic interest overriAced provision in secti

1 Section 28 (local public body confidences);

1 Section 29 (policy advice or recommendations);

1 Subsection 30(1)(legal advice);

1 Section 32 (confidential evaluations);

1 Section 34 (disclosure harmful to intergovernmental relations or negotiations);

1 Section 35 (disclosure harmful to the fimncial or economic interests of a public

body);

Section 36 (disclosure harmful to conservation); and

Section 38 (disclosure harmful to labour relations interests of a public body as
employer).

= =

Where any of the above discretionary exceptions may apply, the head of the public body
must consider whether it iclearly demonstratedthat the public interest in disclosureof the
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information in question outweighsthe reason for the exception For a discussion on the
application ofsection 9, see section 4.50f thisManual, o0 Di scl osure i.n the P

4.8 Exercising Discretion

The discretionary exceptions to disclosure recogaithat a public body may decide, after
considering all relevant factors, that it is appropriate to disclose the requested information
even though an exception could be relied upon as a basis for refusing access.

Exercising discretion is not simply a formality where the public body considers issues before
routinely saying no. The public body must consider whether or not to exercise dgon to

disclose information with respect to each request, taking into consideration the information
requested and the particular circumstances of the case. The public body must not replace

the exercise of discretion with a blanket policy that informatiowill not be released, simply

because it can be withheld under one of the discretionary exceptions. A public body may

develop guidelines on exercising discretion but should not treat them as binding rufsn
exercising discret i overegandgo ap relevant considevatogd mwnsdt 0 h
to the spirit and purposes of theéAct.

In Ministry of Public Safety and Security and Attorney General of Ontario v. Criminal
Lawyer ds 4Asthe Sapremé Cawurh of Canada clarified how discretion is to be
exercised in the context of access to information legislation. The Court held that a discretion
conferred by a statute must be exercised consistently with the purposes underlying the grant
of the discretion. In order to properly exercise discretion, thead of a public body must
weigh considerations for and against disclosure, including the public interest in disclosure.

The discretion to disclose information or not (in accordance with a discretionary exemption)
mu s t be o0exer ci s e durpede tofhthe exempiian att issue and allhother
relevant interests and considerations, on the basis of the facts and circumstances of the
par ti c ui dahe excraise®fdiscretion is a twstep process:

1. The head of the public body must determine wihiger the particular discretionary
exception applies and

2. If so, the head of the public body must ask whether, having regard to all relevant
interests, including the public interest in disclosure, disclosure should be made.

While some discretionary exceptions are expressly subject to theblic interest overridein
section 9 of the Act, the public interest in disclosure should be considered whenever the
head of a public body igleterminingthe application of any discretionaryexception.

49 [2010] 1 S.C.R. 815.
50 |bid., at para. 66.
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4.8.1 Local Public Body Confidence&ection 28)

Subsection 28(1) givesa local public body the discretion to refuse to disclose information
that would reveal a draft legal instrument (e.g. resolution, #gw), a draft of a private bill or
the substance of deliberations of an private (inamera) meeting of its governing body.

A o0l ocal public bodyo i sActdefi ned in paragraph

Specifically, section 281) states

28.(1) The head of a local public body may refuse to disclose to an applicant
information that would reveal

(a) a draft of a resolution, bylaw or other legalinstrument by which the local
public body acts;

(b) a draft of a private Bill; or

(c) the substance of deliberations of a meeting of its elected officials or
governing body or a committee of its elected officials or governing body,
where an Act authorizes the hding of a meeting in the absence of the
public.

Subsection 28(1) is intended to prevent the harm to local public bodies that is presumed to

occur if the substance of deliberations is revealed before or too soon after the issues were
considered or revealedrior to being ready for public review. Matters considered in camera,

usually related to land, legal issues, legislation and human resources, are deemed to
present potential harm to the local public body.

Subsection 28(1) operates in conjunction with othr Acts or Regulations made under
paragraph 116(f)of the Act to provide limited protection for the substance of deliberations

of meetings of a | ocal public bodyds el ected

its governing body. Paragraph 4&)(c) may be used only to withhold information from an in
camera meeting where another Act or Regulation authzes the holding of that meeting in
the absence of the public.

Paragraph28(1)(c) and any Regulation created under paragraptl6(f) govern onlywhat

recorded information may be withhedl under the local public bodyconfidences exception.
They do not in any way I imit what may be
right to regulate procedures for their meetings.

Government of Newfoundland and Labrador 110
ATIPP Office, Department of Justice and Public Safety

di

SC


http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#28_

Access to InformationPolicy and Procedures Manual

Subsection 282) sets out specific circumstances where the exceptioristed in subsection
28(1) do not apply

28(2) Subsection (1) does not apply where

(a) the draft of a resolution, byaw or other legal instrument, a private Bill or
the subject matter of deliberations hasbeen considered, other than
incidentally, in a meeting open to the public; or

(b) the information referred to in subsection (1) is in a record that has been in
existence for 15 years or more.

Paragraph28(2)(a) provides that where information is discussed intentionally and openly at
a public meeting, the discretionary exception does not apply and therefore this information
cannot be withheld under subsectio28(1).

Inversely, where such information isicidentally referenced at a public meeting and was not
intended to be discussed publicly, a public body may still invokee protection of subsection
28(1) to protect the information.

Draft Resolution, ByLaw or Other Legal Instrument (pagraph 28(1)(a))

Adraft means a version of a resolution, Blaw or other legal instrument which has not yet
been finalized for consideration in public by the local public body.

A resolution means a formal expression of opinion or will of an official body or public
assembly, adopted by a vote of those present. The term is usually employed to denote the
adoption of a motion such as an expression of opinion, a change to rules or a vote of
support or censure.

A bylaw means a rule adopted by a local public body with bylanaking powers, such as a
municipal council.

Other legal instrumentby which a local public body acts is intended to cover other legal or
formal written documents, other thanresolutions or bylaws, that relate to the internal
governance of a local public body or the regulation of the activities over which it has
jurisdiction.

Drafts of resolutions, byaws or other legal instruments maye withheld under subsection
28(1), however final versions of these instruments cannot.
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Draft of Privae Bill (paragraph 281)(b))

Aprivate bill relates directly to the affairs of an individual or group of individuals, including a
corporation, named in the bill; the bill seeks something which cannot be obtained by means
of the general law and is founded on a petition from an individual or groupindlividuals 51

Where a private bill is still in draft form (i.e. not in final formparagraph28(1)(b) provides a
local public body with a discretionary exception to access.

Substance of Deliberations of Private Meeting (paragraf#8(1)(c))

Substancemeans the essence or essential part of a discussion or deliberatida

Deliberation means the act of weighing and examining the reasons for and against a
contemplated act or course of conduct. It also includes an examination of choices of
direction or means to accomplish an objectives

Meeting means an assembly or gathering at which ¢éhbusiness of the local public body is
considered. It includes both the meeting in its entirety and a portion of a meeting

Elected officials means those individuals publicly elected through a balloting process to
conduct the business of the local publibody.

Governing bodymeans the assembly of persons that is responsible for the administration of
the local public body.

Committee of itselected officials orgoverning bodymeans a group of people who have
been elected or designated by the governingody of the local public body to act on its
behalf and consider a particular issue or subject (e.g. a collective bargaining or negotiating
committee). A committee may be composed of elected officials or appointed members of the
local public body.

In the absence of the publicmeans in the absence of the public at large. A meeting may still
be considered to be held in the absence of the public if it is attended by a member of a local
public body who is not an elected official, member of the governing bodyrmember of a
committee of the governing body.

Procedure:

First, determine the age of the records being requested. If the records have been in

51 ¢House of Common Procedure and Practie, [2000]7] . Parl i ament of Canada.
http://www. parl.gc.ca/MarleauMontpetit/DocumentViewer.aspx?Sec=Ch23&Seqg=1&Language=E

52 Order 97-010, Information and Privacy Commissioner of Alberta

53 Order 97-010, Information and Privacy Commissioner of Alberta
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existence for 15 or more years, this exqagion does not apply (section 28)(b)) and the
records must be releasd unless another exception applies.

If section 28 may apply

1 determine whether the draft or the subject matter of the deliberations which would
be revealed has beernintentionally considered in a meeting open to the public. If it
has, you cannot sevethe information under this exception

1 once you have determined what information falls under this exception, decide
whether or notyou will use this exception to withhold the informatigon

1 apply section 9 of theAct d consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the local public body
confidences exception;

1 once you have decided what information will be withheld under this section, sever
the records

4.8.2 Policy Advice or Recommendationsection 29)

Subsection 29(1) gives a public body the discretion to refuse to disclose advice or
recommendations prepared by orfor a minister or a public body There are some
circumstances under which a public body cannot refuse to disclose information under
subsection 2(1), as set out in subsection 9(2). A public body cannot refuse to disclose
information under this exception if ifalls within the list provided in subsection 292).

Section 29 states:

29.(1) The head of a public body may refuse to disclose to an applicant information that
would reveal

(a) advice, proposals, recommendations, analyses or policy options developed by
or for a public body or minister;

(b) the contents of a formal research or audit report that in the opinion of the
head of the public body is incompleteand in respect of which a request or
order for completion has been made within 65 business days of delivery of
the report, or

(c) draft legislation or regulations.

(2) The head of a public body shall not refuse to disclose under subsection (1)
(a) factual material,
(b) a public opinion poll;
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(c) a statistical survey;
(d) an appraisal;
(e) an environmental impact statement or similar irfrmation;

(H afinal report or final audit on the performance or efficiency of a public body or
on any of its programs or policies;

(g) a consumer test report or a report of a test carried out on a product to test
equipment of the public body;

(h) a feasibility or technical study, including a cost estimateelating to a policy or
project of the public body;

(i) areport on the results of field research undertaken before a policy proposal is
formulated;

() a report of an external task force, committee, council or similar bpdhat has
been established to consider a matter and make a report or
recommendations to a public body;

(k) a plan or proposal to establish a new program or to change a program, if the
plan or proposal has been approved or rejected by the head of the public
body;

() information that the head of the public body has cited publicly as the basis for
making a decision or formulating a policy; or

(m)a decision, including reasons, that is made in the exercise of a discretionary
power or an adjudicative function and that adicts the rights of the applicant.

(3) Subsection (1) does not apply to information in a record that has been in existence
for 15 years or more.

Policy:

Section 29 may be applied by public bodies in circumstances where the withholding of
information will protect the open and frank discussion of policy issues within the public

service preventing the harm which would occur if the deliberative process were subject to
excessive scrutiny, while allowing information to be released which would not cause real
harm.

In exercising discretion under section 2, public bodies are encouraged to consider the
release of advice and recommendations which have been approved and announced, or
implemented.

Although section 29does not require the head of the public bodytconsider potential harm
in making a decision whether to withhold records, potential harm can be a factor in
considering its use. For example, public bodies may consider whether the possible
disclosure of policy information may have the potential to beatmful to the public body or to
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the deliberative process.

Background methodology, data, analyses, questions, and factual information of all reports,
studies or informaton in the scope of subsection 2&) must not be withheld under
subsection 291).

Advce and recommendations developed by or for a public body or a minister, and related to
but prepared separately from any of the morts mentioned in subsection 292), may be
covered by subsection 291). This includes advice or recommendations in briefindecision

or discussion notes, or any subsequent reports.

A publicbody may not apply subsection 24) to a record if 15 years have passed since the
date the record was created.

Procedure:

First, determine the age of the record. If the record has been in existenfog 15 or more
years, section 29does not apply. However, after that time the record is still subject to the
other requirements of the Act and release of the information must be etermined by
reference to the exemption provisions.

Specifically, a record that has been in existence for more than 15 years can no longer be
withheld under section @. Where a record has been in existence for more than 15 years, a
line-by-line reviewof the record would be done andather exceptionsin Part llof the Act that
may apply to information contained in the record would be considered and applied, as
necessary.

Records which have not been in existence for more than 15 years must be carefully
reviewed in order to deermine whether or not section 29 may apply to theecord or portions

of the record. It is generally not possible to make this determination merelydsa on the
title, type, classification or format of a record.

If section 29 may apply:

1 determine if any of the information identified as policy advice or recommesttibns
falls under subsection 292). If it does, it cannot be withheld using this exception

1 once you have determined what information cabe withheld under subsection 291),
decide whether or not you will use this exception to withhold the informatjon

1 apply section 9 of theAct d consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the policy advice or
recommendations exception;

9 once you have decided what information will be withheld under this section, conduct
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a line-by-line review of the record to determine what information is egpted under
this section and sever the relevant information.

4.8.2.1 Advice,Proposals,Recommendations,Analyses orPolicy Options (paragraph
29(1)(a)

This provision provides protection for information that would reveal advice, proposals,
recommendations,analyses or policy options developed by or for a public body or minister.

Advice

The Supreme Court of Canada, ifohn Doe v. Ontario (Financ&), st at ed t hat oadvi
have a distinct meaning from o0recommendati ons
than o0recommendationso6, or else it would be

The Newfoundland and Labrador Information and Privacy Commissioner has stated that
advice means an expression of opinion on poliaglated matters including proposals,
recommendations, analysis, policy options and draft legislation or regulationdt is not
limited to a suggested course of action.For example,when a public official ié&ntifies a
matter for decision and sets out the options, without reaching a conclusion as to how the
matter should be decided or which of the options should be selectedould generally be
consideredadvice>5

Factual, background, analytical or evaluative aterial should not be captured as advice or
recommendations under paragraph 2@L)(a)>3%

Recommendations

oRecommendation®relates to asuggested course of actiort?

Proposals, Analyses and Policy Options

oProposals and analyses or policy optiods are closely related to advice and
recommendations and refer to the concise setting out of the advantages and disadvantages
of particular courses of action.

4.8.2.2 Formal Research or Audit Repothat is Incomplete (paragraph 291)(b))

This provision providesa discretionary exception allowing a public body to protect the
contents of a formal research or audit report that, in the opinion of the head of the public

54[2014]2 S.C.R. 3

55 Report A2009-007, Newfoundland and Labrador Information and Privacy Commissioner
56 Order PG2028, Information and Privacy Commissionef Ontario
57 Report A2009-007, Newfoundland and Labrador Information and Privacy Commissioner
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body, is incompletewhere the head of the public body has made a request or order for
completonwt hi n 65 busi ness day sThisopérmits h public rogyaa t 6 s
withhold information that could be misleading or inaccurate due to the fact that it is
incomplete.

A formal research or audit reportis one that has been compiled in accordancevith
procedures intended to ensure the validity of the research or audit process. The research or
audit is carried out in accordance with a recognized methodology.

Audit is defined as a financial or other formal and systematic examination or review of a
program, portion of a program or activity.

Incomplete means that the report is in preliminary or draft format, or is under review for
consistency with the terms of refeance for the report or for accuracy or completeness.

Wherethere has been no request or order for completion within 65 business days where
the report is completed, the head of a public body cannot refuse access to the record under
paragraph 291)(b). If the report forms part of a cabinet record, consideration nyabe given

to whether section 27applies.

4.8.2.3 Draft Legislaton or Regulations (paragraph 29(1)§

This provisionstates that the head of a public body may refuse to disclose information tha
would reveal draft legislation or regulations. This protection includes bills and regulations
while they are being drafted for the purpose of bringing to the House of Assembly for
publication or public consultationbut also includes regulations that dawot go to the House

of Assembly as well This protection covers all editions of draft bills or regulations.

4.8.2.4 Records to Which the Exception Does Not Applulgsection 29(2))

Subsection D(2) sets out specific circumstances where the exceptionisted in subsection
29(1) do not apply.

Where information falls within one of the ca&gories set out in subsection 2@), it camot be
withheld under section 29

4.8.2.5 Factual Material (paragraph 2®)(a))

Paragraph 292)(a) states that the head of a public bodyhall not refuse to disclose
information under subsection 291) that is factual material.
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Factual material means information which does not set out or imply options or
recommended courses of actions. Such information is factual and cannot Wwé&hheld under
subsection 29(1)58 The context of factual information is notelevant when considering
applying this exception. Specifically, the location of factual information (for example, factual
information contained in key messages in a briefing t&) does not itself reveal advicé?

4.8.2.6 Public Opinion Poll (paragraph®2)(b))

Paragraph D(2)(b) states that the head of a public body shall not refuge disclose, under
subsection 291), a public opinion poll.

A public opinion pollmeans a survey or inquiry of public opinion generally conducted by
interviewing a random sample of people.

4.8.2.7 Statistical Survey (paragraph 2(2)(c))

Paragraph D(2)(c) states that the head of a public body shall not refuge disclose, under
subsection 291), a statistical survey.

Statistics is the study of the collection, organization, analysis, interpretation, and
presentation of data.

A statistical surveyconsists of general views oopinions of subjects using numerical data.
Where a statistical surey may be included in a record that maye withheld under

subsection 291), the statistical survey should be disclosed and the remaining information
severed.

4.8.2.8 Appraisal (paragraph 282)(d))

Paragraph 292)(d) states that the head of a public body shall not refus® disclose, under
subsection 29(1), an appraisal.

Anappraisalis an act of assessing the worth, value or quality of something or someone.

58 QOrder 02-38, Information and Privacy Commission@f British Columbia
59 Report 2005005, Newfoundland and Labrador Information and Privacy Commissioner
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4.8.2.9 Environmental Impact Statement or i&ilar Information (paragraph 292)(e))

Paragraph 292)(e) states that the head of a public body shall not refuse to disclose, under
subsection 29(1), an environmental impact statement or similar information.

Environmentmeans the natural and physical environment which ihaes land, water, air,
structures, living organisms, environmental values, and the social, cultural and economic
aspects.

An environmental impact statementis a record that describes the effects of proposed
activities on the environment and provides an ssessment of the potential positive and
negative impact a proposed project or activity may have on the environment.

4.8.2.10 FinalReport orFinal Audit on Performance or Efficiency of a Public Body on its
Programs or Policies (paragraph 2@)(f))

Paragraph 292)(f) states that the head of a public body shall not refus® disclose, under
subsection 29(1), a final report or final audit on the performance or efficiency of a public
body or on any of its programs or policies.

Anaudit means an evaluation othe efficiency, effectiveness and economy of the operations
of a public body its programs or its policies.

Consideration of whether other sections may applto records, such as section 27is
required.

4.8.2.11 Consumer Test Report or a Report of Test Carried out oRraduct to Test
Equipment of Public Body (paragraph 2&)(g))

Paragraph 292)(g) states that the head of a public body shall not refus disclose, under
subsection 29(1), a consumer test report or a report of a test carried out on a product to test
equipment of the public body.

4.8.2.12 Feasibility or Technical Study Relating to Policy or Ratjof Public Body
(paragraph 292)(h))

Paragraph 292)(h) states that the head of a public body shall not refude disclose, under

subsection 29(1), a feasibility ortechnical study, including a cost estimate, relating to a

policy or project of the public body.

Afeasibility studymeans an assessment of the practicality of a proposed plan or method.
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A cost estimate means an approximation of the probable cost of a project or poljcy
calculated on the basis of available information.

4.8.2.13 Report on Results of Field Research Undertaken Before Policy sal is
Formulated (paragraph 292)(i))

Paragraph 292)(i) states thatthe head of a public body shall not refuséo disclose, under
subsection 291), a report on the results of field research undertaken before a policy
proposal is formulated.

Field researchmeans collecting data or conducting research undertaken in a naairsetting
rather than in structured environments such as laboratories.

4.8.2.14 Report of External Task Force, Committee, Council or Similar Body Established to
Consider a Matter and Make a Repodr Recommendations (paragraph 2@2)(j))

Paragraph 292)(j) states that the head of a public body shall not refus® disclose, under
subsection 291), a report of an external task force, committee, council or similar body that
has been established to consider a matter and make a report or recommendations to a
public bady.

4.8.2.15 Plan or Proposal to Establish a New Program or€hange a Program (paragraph
29(2)(k))

Paragraph 292)(k) states that the head of a public body shall not refuse to disclosgnder
subsection 291), a plan or proposal to establish a new program or tthhange a program, if
the plan or proposal has been approved or rejected by the head of the public body.

4.8.2.16 Information a Public Body has Cited Publicly as the Basis for Making a Decision or
Farmulating a Policy (paragraph 22)(1I))

Paragraph 292)() states that the head of a public body shall not refus® disclose, under
subsection 291), information that the head of the public body has cited publicly as the
basis for making a decision or formulating a policy.

Basis for making a decisiormeans the motive, rationale, justification or facts leading to a
decision.

There must be compelling evidence to support the withholding of information under an
exception to access when that same information has already been released to the puBlic.

60 Report 2005005, Newfoundland and Labrador Inforation and Privacy Commissioner
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Public bodiesshould carefully review the record which sets out the basis for making a
decision to ensure that any other information included in the record is reviewed and any
exceptions that may apply are considered and applied, where appropriate.

4.8.2.17 A Decision, Includig Reasons, That is Made in the Exercise of a Discretionary
Power or an Adjdicative Function (paragraph 2@)(m))

Paragraph 292)(m) states that the head of a public body shall not refuse to disclose, under
subsection 2(1), a decision, including reasonsthat is made in the exercise of a
discretionary power or an adjudicative function and that affects the rights of the applicant.

Adjudicative functionmeans a function conferred upon an administrative tribunal, board or

other norjudicial body or individial that has the power to hear and rule on issues involving
the rights of people and organizations.

4.8.2.18 Record in Existence for 15 Years or Mofeubsection 29(3))

Subsection D(3) states that the information in a record that has been in existence for 15
years or morecannot be withheld under subsection 291).

Once the 15 year time period has expired, consideration of whether other sections may

apply to records is required.

4.8.3 Legal Advice(section30)

Section 30states:

30. (1) The head of a public body may refuse to disclose to an applicant
information

(a) that is subject to solicitor and client privilegeor litigation privilegeof a
public body or

(b) that would disclose legal opinions provided to a public body by a law
officer of the Crown.

(2) The head of a public body shall refuse to disclose to an applicant
information that is subject to solicitor and client privilege or litigation privilege
of a person other than a public body.
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Section 30 gives a public body the discretion to refuse to disclose legal advice and
communications that are subject to solicitoand client privilegeor litigation privilegeor that
would otherwise disclose legal opinionsprovided to a public body by a law officer of the
Crown.

The purpose of the exception is to facilitate full and frank consideration and discussion of
the circumstances on which legal advice is sought, so that the advice may be informed and
effectual, and to facilitate the preparation of a case for trial. The Supreme Court of Canada
has confirmed the fundamental nature of soliciteclient privilege to the justice system in

Canada, and has held that the prividftfege must

Under solicitorand client privilege, a legal advisor must refuse to disclose communications
between the legal advisor and the client, unless the client consents to the disclosure. The
privilege belongs to the client and can only be waived by the client

Generally, the decision on whether it is required by law or otherwise in the public interest to
waive privilege will be determined in the course of routine consultations between the client
public body and the Department of Justicand Public Safetyor designated legal advisor.

Section 30 protects information flowing in both directions between the legal advisor and the
client. This means that solicitorand client privilege applies to cliengenerated documents,
as well as legal opinions. The document ay be as formal as a communication between
lawyer and client or as simple as notes on file made to assist the lawyer in litigation.

Section 30is not limited to the protection of legal advice and communications between a
legal advisor and a minister or public body. The client can be a third party which is not a
public body under theAct, but whose privileged documents are in the custody or control of a
public body, and where the client has not waived the privilege.

Policy:

Decisions on whether to waive privilege should be determined through consultations
between the client public bodyand the Department of Justiceand Public Safetyor the public
bodyds designated | egal advisors.

Public bodies shall undertake a review, and ali determine (in consultation with their
solicitor) whether section 30applies to a particular record. A requset made under a
concurrent process should not be a factor in the public body making a decision with respect
to access to that record.

61 See e.g.Blank v. Canada (Minister of Justice}2006] 2 S.C.R. 319at paras. 24 and 26;R. v. McClure[2001] 1 S.C.R.
445 at paras.23, 33 and 35;Lavallee, Rackel & Heintz v. Canada (Attorney Generg002] 3 S.C.R. 209at para. 36;
Pritchard v. Ontario (Human Rights Camission), supra, at paras. 17-18.
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Procedure:
If section 30 may apply
1 consult with your departmental solicitor or designated legataisor;

1 once you have determined what information can be withheld under secti@0,
decide whether or not you will use this exception to withhold the information

1 apply section 9 of theAct d consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the legal advice exceptjon

9 once you have decided what information will be withheld under this section, sever
the records

Note: Government public bodies must consult their departmental solicitor/designated legal
counsel before disclosing records that may fall under section 30. The legal advisor will
assist with the determination of whether the information is privileged, and wier the

public interest in disclosure outweighs the reason for the exception in accordance with
section 9.

4.8.3.1 Solicitor and Client Privilegéaragraph30(1)(a))

There are specific criteria which a document must meet for solicitor and client privilege to
apply:

1 itis a communication between solicitor and client
1 it entails the seeking or giving of legal advigand
1 isintended to be confidential by the partie&?

Solicitor and client privilege is intended to protect communication between a lawyer and hi
or her client for the purpose of seeking or giving legal advié®.

4.8.3.2 Litigation Privilege (paragraph 30(1)(a))

Unlike solicitorclient privilege, litigation privilege is not directed at, or restricted to,
communications between solicitor and client. Its object is to ensure the efficacy of the
adversarial process. To achieve this purpose, parties to litigation, etlher represented or

62 Solosky v. The Queerj1980] 1 SCR 821
63 Report A2009-010, Newfoundland and Labrador Information and Privacy Commissioner
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not, must be left to prepare theirpositions in private, without adversarial interference and
without fear of premature disclosuré4

In order to be protected by litigation privilege, a document must be prepared, gathered or
annotated for the dominant purpose of use in actual, anticipated or contemplated
litigation® Thi s can include notes that set out a s«
legal theories or draft questions, whether or not they were actually sent to the clieft.can

also apply to documents prepared by third parties for the dominant purpose of litigation (for

example, a medical or other expert report).

4.8.3.3 Legal Opinions Provided to a Public Bo@yaragraph30(1)(b))

Legal opinionincludes an opinion provided by law officer of the Crowrabout a legal issue
and a recommended course of action based on legal considerations. It does not include
information which was provided about a matter having legal implications where no legal
opinion was expressed or where no cose of action based on legal considerations was
recommended. The fact that a lawyer reviewed a record does not of itself mean that the
record falls within theexception

This provision protects legal opinions provided by lawyers employed by the Crowhe T
Crowni s defined as othe Crown in right &f the P

4.8.3.4 Privileged Information of a Person other than a Public Bofhubsection 30(2))

Subsection 30(2) provides that the head of a public body must refuse to disclose
information that is subject to solicitorclient privilege or litigation privilege of a person other
than a public body.

This section requires a public body to withhold information that is in its custody and control
but which is subject to the solicitoclient or litigation privilege of a person who is not a public
body under theAct (for example, the government of another province).

4.8.4 Disclosue Harmful to Law Enforcemen{section 31)

Section 31 is a discretionary exceptiorthat permits the head of a public body to withhold
information the disclosure of whichcould reasonably be expected tharm law enforcement.
Section 31lists the types of harms to law enforcement.

64 Blank v. Canada (Minister of Justice2006] 2 S.C.R. 319at para. 27.

65 R.W. Hubbard, S. Magotiaux & S.M. Duncdrhe Law of Privilege in Canaddooseleaf, vol. 2 (Aurora: Canada Law Book,
2006) at para. 12.10.

66 Interpretation Act R.S.N.L. 1990, cl-19
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Law enforcementis defined in section 2(i).
oLaw enforcementdé means
(i) policing, including criminal intelligence operations, or

(i) investigations, inspections or proceedings conducted under the authority
of or for the purpose of enforcing an enactment which leatd or could
lead to a penalty or sanction being imposed under the enactment.

This section requires thatthere must be objective grounds to believe that disclosure will
reasonably resultm one of the harms contemplated in paragraphs 31(1)(a) to (p).

Under section31(3), a public bodycannot refuse to provide an applicant:

1 areport prepared in the course of routine inspections by an agency that is authorized
to enforce compliance with an Act;

1 a report, including statistical analysis,on the degree of siccess achieved ina law
enforcement program, unless disclosure of the repodould reasonably be expected
to interfere with or harm any of the matters listed in subsection31(1) and (2), orif
any other exception applies; or

i statistical information on cecisions to approve or not approve prosecutions.

If a record contains information the disclosure of which would be harmful to law
enforcement, subsection 17(2) permits the public bodyto refuse to confirm or deny its
existence. A refusal to confirm or deny the existence of a record is a significant limit to the
right of access.

The degree of harm to law enforcement will depend, in part, on the sensitivity of the law
enforcement information.

Policy:

Public bodies may refuse to disclose information which would harm a law enforcement
matter.

Although it is not necessary to demstrate that actual harm will result, or that actual harm
resulted from a similar disclosure in the past, public bodies should consider past
experiences as a factor in determining whether harm to a law enforcement matter has
occurred.
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If a public body ha& started an investigation, records that are relevant to the investigation
are excepted from disclosure regardless of when the record was created.

When considering the use of sectioBl1, it is important to remember that records relating to
certain investigatiors by the Royal Newfoundland Constabulary are excluded under section

5(1)(kHm).
Procedure:
If section31 may apply
1 decide whether or not you will use this exceiph to withhold the information;

1 once you have decided what information M be withheld under this section, sever
the records.

1 determine whether it is appropriate taefuse to confirm or deny the existence of the
recordsd There are situations where the disclosure of the existence of records could
result in harm to law enforcementlf a public body refuses to confirm or deny the
existence of a record, it must notify the applicant of the refusal undeubsection
17(1) of the Act,

A refusal to confirm or deny the existence of a record is a significant limit to the right
of access. If an applicant asks the OIPC to review a refusal to confirm or deny the
existence of a record, the public body will be required tprovide detailed and
conwvncing reasons why subsection 1(2) was claimed.

Section 31 is not subject to the public interest override in subsection 9(1).

4.8.4.1 Interfere With or Harm a Law Enforcement Matter (pEgraph 31(1)(a))

Paragraph31(1)(a) states thatthe head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to interfere with or harm
a law enforcement matter.

A public body contemplating a decision to withhold information needs to béla to
demonstrate that there is a reasonable likelihood of harm if the specific information is
disclosed.

4.8.4.2 Prejudice theDefence of Canada or ofAny Foreign State Allied to or #sociated
with Canada(paragaph 31(1)(b))
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Paragraph31(1)(b) states that thehead of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to prejudice the defence
of Canada or of a foreign state allied to or associated with Canada or harm the detection,
prevention or syppression of espionage, sabotage or terrorism.

Prejudicein this context refers to detriment to national defence.
Anallied state is one with which Canada has concluded formal alliances or treaties.

An associated stateis one with which Canada may benked for trade or other purposes
outside the scope of a formal alliance.

48.4.3 Reveal Investigative Techniques and Procedures Usdéd Law Enforcement
(paragraph 31(1)(c))

Paragraph31(1)(c) states that the head of a public body may refuse to disclosdormation
to an applicant where the disclosure could reasonably be expected to reveal investigative
techniques and procedures currently used, or likely to be used, in law enforcement.

Investigative techniques and proceduresmean the methods or processes by which
examinations, enquiries or observations are carried out. The meaning of this phrase
includes the equipment and technology employed to conduct these examinations, enquiries
or observations.

4.8.4.4 Reveal ldentity of a Confideidl Source of Law Enforcement Information
(paragraph31(1)(d))

Paragraph31(1)(d) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to reveal the identity of a
confidential source of law enforcement information or reveal information provided by that
source with respect to a law enforcement matter.

Identity includes the name and any identifying characteristics, symbols and numbers
relating to the source.

A confidential sourceis someone who supplies law enforcement information, as defined in
the Act, to a public body with the reasonable expectation that his or her identity will remain

secret. Employees, whether directly employed or under contraet,r e not oconfi

sourcesd where they are a part ofthe public body and are supplying information as part of
their jobs.67

67 Order 99010, Information and Privacy Commissioner of Alberta
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When considering paragraph 3@L)(d), public bodies mustalso be mindful of subsection

5(1)() relating to excluded records. Spfically, subsection §1)(I) excludes oOa
relating to an investigation by the Royal Newfoundland Constabulary that would reveal the
identity of a confidential source of information or reveal information provided by that source

with respecttoalane nf or cement matter . 0

4.8.45 Reveal Law Enforcement Intégence Information (paragraph 3(1)(e))

Paragraph 3X1)(e) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to eaV law
enforcement intelligence information.

Law enforcement intelligencemeans information gathered by a law enforcement agency in

a covert manner with respect to ongoing efforts devoted to the detection and prosecution of
crime or the prevention of possible violation of law, and is distinct from information which is
compiledand identifiable as part of the investigation of a specific occurrenéé.

When considering paragraph 3@L)(e), public bodies must be mindful of subsection @)(k)
relating to excluded records. Specifically, subsectiofB(k) e x c tecodl eekatingtoan
investigation by the Royal Newfoundland Constabulary if all matters in respect of the
investigation have not been completed

48.4.6 Endanger Life or Physical Safety of a Lawnfarcement Officer (paragraph
31(1)(®)

Paragraph 311)(f) states that the head ofa public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to endanger the life or
physical safety of a law enforcement officer or another person.

¢Endanger the life or physical safetyrefers to situations in whichdisclosure of information
could threaten, or put in peril, someone's life or physical wélking. An individual's physical
safety can be threatened as a result of a physical attack or an attack against property that is
likely to cause @asualties.

48.4.7 Reveal Information Relating to or Used in Exercise of Prostial Discretion
(paragraph 31(1)(9))

Paragraph31(1)(g) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasotidy be expected to reveal information
relating to or used in the exercise of prosecutorial discretion.

68 Metropolitan Toronto Police Services Board (Re)993 CanLll 5020(ON IPC)
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Prosecutorial discretioome ans t he exercise of a prosecutord

power to prosecute, negotiate a plea, withdraw chargesnter a stay of proceedings, and

appeal a decision or verdic#® Prosecutorial discretion involves the ultimate decision as to

whether a prosecution should be brought, continued or ceased, and what the prosecution

ought to be for, that is, the nature andexent of t he prosecution and
participation in it70

The exercise of prosecutorial discretion may be with respect to offences under theminal
Code (Canada) and any other enactment of Canada for which the Attorney General for
Newfoundland and Labrador may initiate and conduct a prosecution. Prosecutorial
discretion may also be exercised with respect to offences under an enactment of
Newfoundland andLabrador, including prosecution of provincial regulatory offences.

When considering paragraph 3(@L)(g), public bodies must be mindful of subsecti@b(1)())

and (m) relating to excluded records. Specifically, subsection(B()) excludes oOa
relating to a prosecution if all proceedings in respect of the prosecution have not been
completedé Subsection 5(1)(m) excludes 0a record r
Newfoundland Constabulary in which suspicion of guilt of an identified persoreigpressed

but no charge was ever laid, orrelatingtpr osecut or i al consideration

4.8.4.8 Deprive a Person of Right to a Fair Trial or Inial Adjudication (paragraph
31(2)(h))

Paragraph 311)(h) states that the head of a public body ay refuse to disclose information
to an applicant where the disclosure could reasonably be expected to deprive a person of
the right to a fair trial or impartial adjudication.

Fair trial means a hearing by an impartial and disinterested tribunal; a procgi@g which
hears before it condemns, which proceeds upon inquiry, and renders judgment only after
consideration d evidence and facts as a whole

Impartial adjudicationmeans a proceeding in which the parties' legal rights are safeguarded
and respected.

This exception applies not only to civil and criminal court actions but also to proceedings
before tribunals established to adjudicate individual and collective rights.

4.8.4.9 Reveal a Record Confiscatebdy a Peace Officer (paragraph 31)(i))

Paragraph31(1)(i) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to reveal a record that

69 Orders 2001-011, 2001030 and 2001-031, Information and Privacy Commissionef Alberta
70 Order F2006005, citing the Supreme Court of Canada ikrieger v. Law Society of Albertf2002] 3 S.C.R. 372]
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has been confiscated from a person by a peace officer in accordance with an Act or
regulation.

For a definition ofpeace officer, please refer tosection 2 of the Criminal Code of Canada

4.8.4.10 Facilitate the Escape from Custody of a Person Umddawful Detention
(paragraph 31(1)(j))

Paragraph31(1)() states that the head of a public body may refuse to disclose information
to an applicant where the disclosure couldeasonably be expected to facilitate the escape
from custody of a person who is under lawful detention.

Under lawful detentionmeans any person held in custody pursuant to a valid warrant or
other authorized order.

The exception also extends to individisremanded in custody (i.e. charged but not yet tried
or convicted). It does not apply to individuals released under bail supervision.

4.8.4.11 Facilitate Commission of an Offence (paragraf@i (1)(k))

Paragraph31(1)(k) states that the head of a public body maefuse to disclose information
to an applicant where the disclosure could reasonably be expected to facilitate the
commission or tend to impede the detection of an offence under an Act or regulation of the
province or Canada.

4.8.4.12 Reveal Arrangements for Secity of Property or a System (paragraBi (1)(1))

Paragraph31(1)(l) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to reveal the
arrangements for the security ofproperty or a system, including a building, a vehicle, a
computer system or a communications system.

Security generally means a state of safety or physical integrity. The security of a building
includes the safety of its inhabitants or occupants when theare present in it. Examples of
information relating to security include methods of transporting or collecting cash in a transit
system, plans for security systems in a building, patrol timetables or patterns for security
personnel, and the access contrahechanisms and configuration of a computer system.
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4.8.4.13 Reveal Technical Information about Weapons Useth Law Enforcement
(paragraph 31(1)(m))

Paragraph31(1)(m) states that the head of a public body may refuse to disclose information
to an applicant wherethe disclosure could reasonably be expected to reveal technical
information about weapons used or that may be used in law enforcement.

4.8.4.14 Adversely Affect the Detection, Investigation, Prevention or Prosecution of an
Offence (paragrapi81(1)(n))

Paragraph31(1)(n) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonably be expected to adversely affect the
detection, investigation, prevention or prosecution of an offence or the securityatentre

of lawful detention.

The term prosecution is used in a criminal context.

4.8.4.15 Reveal Information in a Correctional Record Sulpgad in Confidence (paragraph

31(1)(0))

Paragraph 311)(o) states that the head of a public body may refuse to disclosgférmation
to an applicant where the disclosure could reasonably be expected to reveal information in a
correctional record supplied, implicitly or explicitly, in confidence.

A correctional recordrefers to information collected or compiled while an inddual, either

an adult or young person, is in the custody or under the supervision of correctional
authorities or their agents as a result of legally imposed restrictions. It may include records
relating to imprisonment, parole, probation, community sené@corders, bail supervision, or
temporary absence permits.

It is not necessary for the correctional record itself to be in the custody or control of the
public body. Should record containinformation that is in the correctional recordit may be
withheld under paragraph 311)(0).

4.8.4.16 Harm the Conduct of Existing or Imminehiegal Proceedings (paragraph 31)(p))

Paragraph 3X1)(p) states that the head of a public body may refuse to disclose information
to an applicant where the disclosure could reasonablye expected to harm the conduct of
existing or imminent legal proceedings.

71 Report 2007-003, Newfoundland and Labrador Information and Privacy Commissioner
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A legal proceedingincludes any civil or criminal proceeding or inquiry in which evidence is
given or may be given and any proceeding authorized or sanctioned by law and brought o
instituted for the acquiring of a right or the enforcement of a remedy. This would also
include an arbitration hearing’2

4.8.4.17 Addtional Exceptions (subsection 3[2))

Subsection31(2) provides additional circumstances where thbead of a public body may
refuse to disclose information to an applicant in relation to law enforcement.

1 Paragraph31(2)(a) states that the head of a public body may refuse to disclose
information to an applicant if the information is in a law enforcement record and the
disclosure would be an offence under an Act of Parliament.A disclosure is an
offence under an Act of Parliamentvhere a federal statute prohibits the disclosure
and makes it an offence.

1 Paragraph31(2)(b) states that the head of a public body may refuse to discle
information to an applicant if the information is in a law enforcement record and the
disclosure could reasonably be expected to expose to civil liability the author of the
record or a person who has been quoted or paraphrased in the record.

1 Paragraph31(2)(c) states that the head of a public body may refuse to disclose
information to an applicant if the information is about the history, supervision or
release of a person who is in custody or under supervision and the disclosure could
reasonably be expeted to harm the proper custody or supervision of that person.

4.8.4.18 Public Body Shall Not Refuse to Disclossder Section 31(subsection 31(3))

Subsection 31(3) provides certain circumstances where the head of a public body shall not
refuse to discbse information under section 31

72 Report A2008-002, Newfoundland and Labrador Information and Privacy Commissioner

Government of Newfoundland and Labrador 132
ATIPP Office, Department of Justice and Public Safety


http://oipc.nl.ca/pdfs/ReportA-2008-002_PublicServiceSecretariat.pdf

Access to InformationPolicy and Procedures Manual

T

Report Prepared in the Course of Routine Inspections by an Agen@aragraph
31(3)(a))0 The head of a public body shall not refuse to disclose under sectii a
report prepared in the course of routine inspections by an agency that is authorized
to enforce compliance with an Act.Routine inspections involve scheduled
inspections by public officials to ensure that standards or other regulatory
requirements are Ieing met. They take place without specific allegations or
complaints having been made. Examples include public health inspections, fire
inspections, and liquor licensing inspections Such reports are usually factual in
nature and report the conditions foud by the inspector. They may include advice or
other information that could be excepted under other sections of thct.

A Report on Success Achieved in a Lawmiércement Program(paragraph 31(3)(b))d
The head of a public body shall not refuse to discée under this section a report,
including statistical analysis, on the degree of success achieved in a law enforcement
program unless disclosure of the report could reasonably be expected to interfere
with or harm the matters referred to in subsection81(1) or 31(2). This provision
encourages the disclosure of reports which set out the degree of success of a law
enforcement program. Such reports may also be identified for routine disclosure.
Where disclosure of such a report could reasonably be expectedinterfere with or
harm matters set out in the preceding sections, it may continue to be protected
under secion 31. Examples of law enforcement reportinclude the Report of the
Task Force on Criminal Justice Efficiencigsiblished by the Department of Justice.

Statistical Information on Decisions to Approve or Not Amve Prosecutions
(paragraph 31(3)(c))d The head of a public body shall notefuse to disclose under
this section statistical information on decisions to approve or not to approve
prosecutions.

4.8.5 Confidential Evaluationgsection 32)

Section32 gives public bodieghe discretion to refuse to disclose personal informatiothat
is evaluative or opinion material, provided in confidenceand compiled for specific and
limited purposes:

T

determining suitability, eligibility or qualifications for employemt or for the awarding
of contracts or other benefits by a public body (subsecti@? (a));

determining suitability, eligibility or qualifications for admission to an academic
program of an educational body (subsectiod2(b));

determining suitability, elgibility or qualifications for the granting of tenure at a post
secondary educational body (subsectiod2(c));
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1 determining suitability, eligibility or qualifications for an honour or award to recognize
outstanding achievement or distinguished service (bsection32(d)); or

1 assessing the teaching materials or research of an employee of a psstondary
educational body or of a person associated with an educational bo@gubsection
32(e)).

Section 32 is a discretionary exception allowing the head of a plic body to determine
whether it is appropriate to disclose or withhold information that may fall within scope of
confidential evaluations. The exception applies to information, rather than thecord as a
whole. The exception does not provide a blankeixception to the record as whole.
Therefore, the record must be reviewed lidgyline to determine what information, if any,
may be withheld under this section.

Evaluative materialmeans information which provides a determination of merit, worth or
significance using criteria against a set of standardsThis can include opinions provided
about an individual 6s skills ahd suitability

Opinion materialmeans information containing a view or judgment formed about something
or someone.

Suitability means having the properties or qualities that are right for a specific purpose.
Eligibilitymeans qualified or entitled to be selected or chosen.

Qualificaton means a quality, ability or accomplishment that makes a person suitable for a
specific task.

Personal information is explicitly provided in confidencewhen the party providing it
expressly requests or indicates that it is to be kept confidential.

Personal informationis implicitly provided in confidencewhen an intention or expectation
that the information will be treated as confidential can be implied from the circumstances in
which it was provided.

When determining whether information would beonsidered a confidential evaluation under
section 32, a threepart test should be considered:

1. The information must be personal information that is evaluative or opinion material;
2. The personal information must be compiled solely for one of the followingrposes:
a. Determining t he applicantds sui tabili
employment, or
b. Awarding a government contract, or
c. Awarding other benefits;

73 Report 2014014, Newfoundland and Labrador Information and Privacy Commissioner
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3. The personal information must be provided, explicitly or implicitly, in confidenée.

The personainformation included in the record in order for this section to apply is generally
an applicantds per sonal i nformati on but
information. s

Procedure:
If section32 may apply:

1 consider what policies and proced@s your public body already has in place
concerning confidential evaluations

9 if feasible, consult with the individuals that provided the evaluation to see if they
consent to the release of information

decide whether or not it is appropriate to use thisxception to withhold information

1 apply section 9 of the Act & consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the confidential evaluations
exception;

1 once you have decided what information (if any) will be withheld under this section,
sever the recaods.

4.8.5.1 Employment or Awarding of Contracts by Public Bodulfsection32(a))

Subsection 32(a) states that the head of a public bdy may refuse to disclosepersonal
information that is evaluative or opinion material, provided explicitly or implicitly in
confidence, and compiled for the purpose of determining suitability, eligibility or
gualifications for employment or for the awarding of contracts or other benefits by a public
body.

Note: You may wish to check with the Public Service Commission regardliaticies related
to the release of information on candidates for employment.

4.8.5.2 Admission to an Academic Program of an Educational Body (subsec8aib))

Subsection 32(b) states that the head of a public body may refuse to disclose personal
information that is evaluative or opinion material, provided explicitly or implicitly in
confidence, and compiled for the purpose of determining suitability, eligibility or
gualifications for admission to an academic program of an educational body.

74 Report 2014-014, Newfoundland and Labrador Information and Privacy Commissioner
75 Report 2014014, Newfoundland and Labrador Information and Privacy Commissioner
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4.8.5.3 Granting Tenure at PostSecondary Educational Body (subsecti@2(c))

Subsection 32(c) states that the head of a public body may refuse to disclose personal
information that is evaluative or opinion material, provided explicitly or implicitly in
confidence, and compiled for the purpose of determining suitability, eligibility or
qualifications for the granting of tenure at a postecondary educational body.

4.8.5.4 Honour or Award to Recognize Outstanding Achievement (subsec8aid))

Subsection 32(d) states that the head of apublic body may refuse to disclose to an
applicant personal information that is evaluative or opinion material, provided explicitly or
implicitly in confidence, and compiled for the purpose of determining suitability, eligibility or
gualifications for an fonour or award to recognize outstanding achievement or distinguished
service.

4855 Assess Teaching Materials or Research of Pedcondary Educational Body
Employee (subsectior82(e))

Subsection 32(e) states that the head of a public body may refuse tdisclose to an
applicant personal information that is evaluative or opinion material, provided explicitly or
implicitly in confidence, and compiled for the purpose of assessing the teaching materials or
research of an employee of a postecondary educatioal body or of a person associated
with an educational body.

4.8.6 Disclosure Harmful to Intergovernmental Relations or Negotiations

(section34)

Subsection34(1) gives public bodies thediscretion to refuse to disclose information which,
if disclosed, could reasonably be expected to harm the normal process of intergovernmental
relations or the supply of intergovernmental information.

This section protects from releasehe following categories of intergovernmental information:
A information the disclosure of whichcould reasonably be expected to harnthe

conduct of relations between the government of Newfoundland and Labrador and the
following external governmental entities or their agencies:

o the government of Canada

0 another provincial government
o0 the council of a municipality

o]

a government of aforeign state
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0 an international organization of statesor
o the Nunatsiavut governmentor

A information received in confidencefrom any of the above mentioned governments,
councils or organizations, or their agencies.

Section34 cannot be applied to records which have been in existence for 15 or more years,
unless the information in the records is law enforcement informatidgubsection34(3)).

Policy:

Section34 is discretionary giving the head of the public body the responsibility for exercising
that discretion in deciding whether to release recordsHowever, before releasing any
information to which subsection 34(1) may apply, the head of a public body must sebk
approval of:

1 The Attorney General, with respect to law enforcement information; or

1 The LieutenantGovernor in Council, with respect to any other type of information.

Intergovernmental and Indigenous Affairs Secretariaghould be consulted, as soon as
practicable, when the subject matter of the request fits, or may fit, withgection 34.

Pubic bodies may apply paragraph 34)(a) regardless of the identity of the applicaniThe
applicant may be one of the governments listed in clauseé®(1)(a)(i) through (iv), yet the
information may be withheld if disclosure could reasonably be expected to harm relations
between the government of Newfoundland and Labrador and the government thads
requested the information or another government.

Public bodies should consult withntergovernmental and Indigenous AffairSecreatariat
with regard to records of a local government body.

Public bodies should consult with the Department of Justi@nd Public Safetywith regard to
records relating to law enforcement.

Procedure:

Determine the age of the record. SectioB4 cannot be applied to records which have been
in existence for 15 or nore years unless the informations law enforcement information, or
another exception applies

If section34 may apply

A determine whether the records contain informatiothat may be excepted in any of
the following categories
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- Harm to the conduct of relations Determine whether a reasonable person would
expect that releasing the record would result in harm to the conduct of relations
between the government of Newfoundland and Labrador and any of the
governments, councils, or @anizations listed in clauses34(1)(a)(i) through (iv),
or their agencies(paragraph34(1)(a)). In making this determination, appropriate
internal consultations should be madg

- Information received in confidence- Determine whether a reasonable person
would expect that release of the requested record would reveal information
received in confidence from any of the governments, councils, or organizations
listed in clauses34(1)(a)(i) through (iv), or their agenciggaragraph34(1)(b));

consult with the ATIPP Coordinator dhtergovernmental and Indigenous Affairs
Secretariat (Intergovernmental Affairs)

consult with the ATIPP Coordinator of the Department of Justaed Public Safetyfor
section 34 records containing law enforcement informaan;

advise the ATIPP Coordinator tritergovernmental and Indigenous AffairSecretariat
(Intergovernmental Affairsjor all cases where the consideration of the use of section
34 involves local government bodies

consult with the other public bodiegministries, agencies, governments, etc.) whose
information is responsive to the request consultations with the other government(s)
involved assist in determining whether or not the excépn applies, and ensure that
public bodyis aware of all relevanfactors in exercising discretion whether to release
all or part of the record

consultations with other governments are carried out through appropriatbannels:
o the government of Canada or the government of a province
In most cases requiring consulttion with the federal government or another
provincial government, the public bodwill contact the ATIPP Coordinatan the
other government.

o the councilof a local government body

Where relations with a local government body may be affectetie public body
may consult with theATIPP Coordinatdor that local government body.

Note: In cases of doubt regarding the relevance of a document or the appropriate
protocol for contact, consult with theATIPRCoordinator forintergovernmentaland
IndigenousAffairs Secretariat(Intergovernmental Affairs)
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o the government of a foreign state

When consultation is required with a foreign government, Intergovernmental
Affairs coordinates the consultation unless another established channel for direct
liaison exists. If apublic body with the consent of IntergovernmentaAffairs, then
undertakes direct liaison, keep Intergovernmental Affairs informed of the
communications. In cases of doubt on the appropriate protocol for contact,
consult with the ATIPPCoordinator forintergovernmentalAffairs at an early state
of the linebyline review if international relatims or any significant
intergovernmental issues are involved.

1 decide whether or not you will use this exception to withhold the information

1 apply section 9of the Act & consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the intergovernmental
relations exception;

1 once you have decided what information will be withheld under this section, sever
the records

1 seekconsent of Lieutenant Governor in Council éittorney General for section 34

If the public bodydecides to exercise discretion to disclose ndaw enforcement
information to which section34 applies, consent of the Lieutenant Governor in
Council (.e. Cabinet) must be obtained prior to disclosure. Th&TIPRCoordinator for
the public body coordinates/obtains Cabinet consent. This includes drafting any
necessary Cabinet submissions.

For law enforcement information to wish section 34 applies, the public body must
obtain the consent of the Attorney General. For law enforcement information, the
ATIPP Coordinator for the public body contacts theATIPP Coordinator for the
Department of Justiceand Public Safetyto obtain the consent of the Attorney
Gereral.

1 notify any other government(s) involved of the final decision on whether or not to
release information to which sectior34 applies.

4.8.6.1. Harm to Intergovernmental Relations (paragrap@v(1)(a))

Paragraph34(1)(a) states:
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34.(1) The head of a public body may refuse to disclose information to an applicant if
the disclosure could reasonably be expected to

(a) harm the conduct by the government of the province of relations between
that government and the following or their agencies:

(i) the government of Canada or a province,
(ii) the council of a local government body,
(iif) the government of a foreign state,

(iv) an international organization of states, or
(v) the Nunatsiavut Government

Relations is intended to cover both formal negotiations and more general exchanges and
associations between the Government ofNewfoundland and Labradorand other
governments or their agencies.

Harm means damage or detriment to negotiations and general associations aagchanges

To satisfy the harms test, there must be a reasonable probability that disclosure would harm
and not merely hinder, impede or minimally interfere with the conduct of intergovernmental
relations or negotiations.

There must be more than gossihlity of harmwith a clear link between the disclosure of
specific information and the harm being allege®

4.8.6.2. Reveal Confidential Information from a Government (paragrapi(1)(b))

Paragraph34(1)(b) states that thehead of a public body may refuse to disclose information
to an applicant if the disclosure could reasonably be expected teveal information received
in confidence from a government, council or organization listed in paragra@#(1)(a) or
their agencies.

In confidence usually describes a situation of mutual trust in which private matters are
related or reported

4.8.6.3. Disclosure of Information (subsectio34(2))

Subsection 34(2) states that the head of a public body shall not disclose information
referred to in subsection34(1) without the consent of:

1 the Attorney General, for law enforcement information; or

76 Canada(Information Commissioner) v. Canada (Prime Ministe¢,993) 1 F.C. 427 1992 CarswellNat 185(eC).
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1 the LieutenantGovernor in Council, for any other type of information.

If a public body intends to exercise discretion to disclose information in spibf the
applicability of this exception, consent from the Department of Justieed Public Safetyor
Lieutenant Governor in Council must be obtaingdubsection34(2)).

4.8.6.4. Limitation Period (subsectior84(3))

Subsection 34(3) states that subsection34(1) does not apply to information that is in a
record that has been in existence for 15 years or more unless the information is law
enforcement information.

Information which may fall within sectiorB4 but which is 15 years old or moremust be
disclosed unless another exception applies to it.

4.8.7 Disclosure Harmful to the Financial or Economic Interests of a Public

Body(section 35)

Public bodies hold significant amounts of financial and economic information critical to their
financial management and the management of the provincial economy. Secti®h provides
public bodies with the ability to refuse to disclose information which cloureasonably be
expected to disclose specific types of information. Specificallyybsection 35(1) gives
public bodiesthe discretion to refuse to disclose information whicltould reasonably be
expected to disclose

1 trade secrets of a public body or thgovernment of the province;

1 financial, commercial, scientific or technical information that belongs to a public body
or to the government of the province and that has, or is reasonably likely to have,
monetary value;

1 plans that relate to the management bpersonnel of or the administration of a public
body and that have not yet been implemented or made public;

1 information, the disclosure of which could reasonably be expected to result in the
premature disclosure of a proposal or project or in significafdss or gain to a third

party;

1 scientific or technical information obtained through research by an employee of a
public body, the disclosure of which could reasonably be expected to deprive the
employee of priority of publication;
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1 positions, plans, proedures, criteria or instructions developed for the purpose of
contractual or other negotiations by or on behalf of the government of the province or
a public body, or considerations which relate to those negotiations;

1 information, the disclosure of whichcould reasonably be expected to prejudice the
financial or economic interest of the government of the province or a public body; or

1 information, the disclosure of which could reasonably be expected to be injurious to
the ability of the government of the pvince to manage the economy of the province.

Section 35does not apply to the results of product or environmental testing carried out by or
for the public body, unless the testing was done on a fee for service basis or for the purpose
of developing methods of testingsubsection 352)).

Policy:

Public bodies may refuse to disclose informatioristed in subsection35(1). In determining
whetherto refuse to disclose such informationthe head of the public bodyshould consider
all aspects of the mandate and activities of the public body, and not limit that caideration
only to the records requested.

Economic interestsrefer to both the broad interests of a public body and, for provincial
public bodies, of the government as a whole, in managing the production, distribution and
consumption of goods andservices. The term also covers financial matters such as the
management of assets and Iliabilities by a pub

~

its own or the governmentodos interests in fina

Thefinancial interests of the Goernment of Newfoundlandand Labradorinclude the ability
to collect taxes and generate revenues.

Public bodies must not refuse to disclose undesubsection 35(1)the results of product or
environmental testing carried out by or for that public body, urde the testing was done for
a fee or as a service to someone other than theublic body, or for the purpose of developing
methods of testing.

In order for section 35 to apply, a public body must present evidence that establishes a
clear and direct linkag between the disclosure of the information in question and the
probable harm to the financial or economic interests of a public body. In order to prove this
linkage, a public body is required to give detailed and convincing evidence explaining how or
whythe alleged harm would result from the disclosure of specific informatidh.

Where a reasonable expectation of harpprejudice or injuryis required, a public body must
be able to demonstrate, on a balance of probabilities and through clear and convincing

77 Report A2014-005, Newfoundland and Labrador Information and Priva6ommissioner
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evidence, that there is a reasonable expectation of probable harm from the disclosure of the
specific information. There must be a cleaand direct causal link between the disclosure
and the harm alleged. Evidence must be convincing, not just theoretically possiblélleged
harm must be specific. A public body must be able to show the nature of the harm expected
to result, how it is [kely to result, and that the harm is probable, not merely possible.

Procedure:
If section35 may apply:

1 make sure the information you are considering severing under this section fits into
one of the categories set out in paragraph35(1)(a) through f);

1 determine if the information in the record is the result of product or environmental
testing and, therefore, may not be withheld under sectia®b, unless performed for a
fee as a service or for developing methods of testing

1 determine whether you needo consult with any other public bodies

1 decide whether or not you will use this exception to withhold the information

1 apply section 9 of the Act & consider whether it has leen clearly demonstrated that
the public interest in disclosure outweighs the reason for the financial/leconomic

interests exception;

1 once you have decided what information will be withheld under this section, sever
the records.

4.8.7.1 Trade Secres of a Public Bdy (paragraph 3%1)(a))

Paragraph 35(1)(a) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be expected to disclose trade secrets of a
public body or the government of the province.

Trade secret means information that a public body keeps secret and which provides a
competitive edge or contains economic value. Trade secrets may include formulas,
methods, techniques or processes.

A trade secret must be:

1 owned by the public body or the @&ernment of Newfoundland and Labradoor

1 the public body or the government must be capable of proving a claim of legal right in
the information (sud as under a license agreement).
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Section 35 does not protect trade secrets of a third party. SectioBO provides protection
for trade secrets of a third party.

4.8.7.2 Financial, Commercial, Scientific or Technical Information that Has Monetary
Value (paragraptB85(1)(b))

Paragraph 35(1)(b) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be expected to disclose financial, commercial,
scientific or technical information that belongs to a public body or to the government of the
province and that has, or is reasonably likely to have, monetary value.

In order for this exception to apply, three conditions must be met:

M the information is financial, commercial, scientific or technical;

the information belongs to a public body or to th&overnment of Newfoundland and
Labrador; and

1 theinformation has, or is reasonably likely to have, monetary value.

The following definitions for financial, commercial, scientific and technical information were
previously defined in section 4.3 of this manual o0Di sclosure Har mful 1
Interest s of a. Third Partyo

Commercial, financial, scientific or technical informatomwo ul d i ncl ude i nf or ma
relate[s] or pertain[s] to matters of finance, commerce, scientific or technical matters as

7

those terms are c®mmonly understood. O

Financial informationi s commonly wunderstood to include i1
revenues and expenses, its assets and liabilities, and its profits, losses and solvency
situation. It would include financial statemers, statements of profit and loss, b&ance

sheet s, proposed budgets and all of t he othe
internal accounting processes, as well as annual reports. There may also be other
documents which indirectly reveal financial information but which do not fall intine

accounting category which may also be captureé

Commercial informationmay include information that relates to buying, selling or exchange

of mer chandi se or service. It may al so I ncl
references, bonding and insurance policies as well as pricing structures, market research,
business gans, and customer records. The names and titles of key personnel and contract
managers is commercial information when the information relates to how the third party
proposes to organize its work

78 Air Atonabee v. Canada (Minister of Transpof)989) 37 Admin. L.R. 245, 27 F.T.R. 194, 27 C.P.R. (3d) 180
79 OIPC Report £010-002, Newfoundland and Labradotnformation and Privacy Commissioner
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Scientific informationi s 0 [ €] i nf or mantorganized liieddl obkmayledgg int o a
either the natural, biological or social sciences or mathematics. In addition, for information

to be characterized as scientific, it must relate to the observation and testing of specific
hypothesis or conclusions and bendertaken by an expert in the field?°

Technical informationis information relating to a particular subject, craft or techniqué.
Examplesinclude system design specifications and plans for an engineering project

4.8.7.3 Plans Relate to Management of Personnel of a Public Body Not Yet Implemented
(paragraph35(1)(c))

Paragraph 35(1)(c) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be expected to discloseaps that relate to
the management of personnel of or the administration of a public body and that have not yet
been implemented or made public.

4.8.7.4 Premature Disclosure of a Proposal or Project (paragraph(1)(d))

Paragraph 35(1)(d) states that the head ofa public body may refuse to disclose to an
applicant information which could reasonably be expected to disclose information, the
disclosure of which could reasonably be expected to result in the premature disclosure of a
proposal or project or in significat loss or gain to a third party.

4.8.7.5 Scientific or Technical Information by Emphee of Public Body (paragraph
35(1)(e))

Paragraph 35(1)(e) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be gercted to disclose scientific or technical
information obtained through research by an employee of a public body, the disclosure of
which could reasonably be expected to deprive the employee of priority of publication.

4.8.7.6 Positions, Plans, Procedures, Criter or Instructions for Contractual or Other
Negotiations (paragrapi85(1)(f))

Paragraph 35(1)(f) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be expected to disclose positions, plans,
procedures, criteria or instructions developed for the purpose of contractual or other

80 OIPC Report £010-001, Newfoundland and Labrador Information and Privacy CommissionerOgder PG1842,
Information and Privacy Commissioner of Ontario
81 Order 2000017, Information and Privacy Commissioner of Alberta
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negotiations by or on behalf of the government of the province or a public body, or
considerations which relate to those negotiations.

Negotiationis the process of attemping to reach agreement by discussion with others.

4.8.7.7 Prejudice Financial or Economic Interestf the Government (paragraph 38.)(g))

Paragraph 351)(g) states that the head of a public body may refuse to disclose to an
applicant information which couldreasonably be expected to disclose information, the
disclosure of which could reasonably be expected to prejudice the financial or economic
interest of the government of the province or a public body.

4.8.7.8 Information Expected to be Injurious to Manage Economyf the Province
(paragraph35(1)(h))

Paragraph 35(1)(h) states that the head of a public body may refuse to disclose to an
applicant information which could reasonably be expected to disclose information, the
disclosure of which could reasonably bexpected to be injurious to the ability of the
government of the province to manage the economy of the province.

4.8.7.9 When the Excepbn Does not Apply (paragraph 32))

Paragraph 352) sets out specific and limited circumstances where a public body is not
permitted to withhol information under paragraph 3%1). Specifically, the head of a public
body shall not refuse to disclose the results of product or environmental testing carried out
by or for that public body, unless the testing was done:

9 for a fee asa service to a person, a group of persons or an organization other than
the public body; or

9 for the purpose of developing methods of testing.

The intent of the provision is to ensure that a public body does not withhold information
resulting from productor environmental testing carried out either by the employees of a
public body or on its behalf by another organization. Examples include information on
products such as air filters, environmental test results on water quality or air quality and
commercialproduct testing and soil testing.

Information may be withheld when the public body performs the testing, for a fee, as a
service to a private citizen or private corporate body.

The information may also be withheld if the testing was done for the purgosf developing
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testing methods, such as a new methodology for tire recycling. There would have to be
evidence in such cases that methodology development was the sole purpose of the testing.

4.8.8 Disclosure Harmful to Conservatio(section 36)

Section 36 gives public bodies thediscretion to refuse to disclose information which, if
disclosed, could reasonably be expected toresult in damage to or interfere with the
conservationof:

1 fossil sites, natural sites or sites that have aanthropological or heritagevalue;

1 endangered, threatened,or vulnerable species, subspecies or a population of a
species;or

1 arare or endangeredliving resource.

Damagerefers to destruction, distubance, alteration, deterioration or reduction in the value
of an historic resource or a vulnerable species or living resource.

Policy:
Public bodies shall consult with the Department afourism, CultureJndustry and Innovation

before disclosing information concerning sites that have an anthropological or heritage
value.

If a public body identifies information thatis aimed at conservation of endangered,
threatened or rare living resources, it shall consdt with the Department ofMunicipal Affairs
and Environmentto determine if other circumstances are relevant in making its decision.

Procedure:
If section36 may apply:

1 consult with the Department of Tourism, Culture, Industry and Innovatioff the
responsive records concern sites that have or may have an anthropological or
heritage value

1 consult with the Department of Tourism, Culture, Industry and Innation if the
responsive records concern the conservation of endangered, threatened or rare living
resources

1 decide whether or not you will use this exception to withhold the information

A relevant factor in exercising discretion under sectid@6 is safeguarding the public
bodyds ability to preserve or protect from
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listed in paragraphs36(a), (b) or (c). In many cases, the exact whereabouts or
attributes of a site, species or resource this section seeks to protect are not common
knowledge. The fact alone may be the main safeguard the public body must
preserve

1 apply section 9 of the Actd consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the conservation exception;

1 once you have decided what information will be withheld under this section, sever
the records.

4.8.9 Disclosure Harmful to Individual or Public Safef{gection 37)

Subsection 37(1) gives public bodies thediscretion to refuse to disclose information,
including an individual's own personal information, where the disclosure couleasonably
be expected to:

1 threaten the safety or mentalor physicalhealth of a person other than theapplicant,
or

1 interfere with public safety.

Subsection 37(2) also gives public bodies theliscretion to refuse to disclose arapplicants
personal information if disclosing the information téhe applicantwould result inimmediate
and grave harmto the individual's safety or mental or physical healthYou will note that this
subsection requires a higher degree of harm.

Policy:

Public bodies shall apply subsectioB7(1) only where there are reasonable grounds for the
head to believe that a threat 6 anyoneds safety or ment al
interference with public safety could result from a disclosure.

Public bodies shall act prudently in applying subsectioB7(1) and shall regard the
safeguarding of public health and safety as a prityiin exercising discretion.

Application of the exception must be based on a reasonable expectation that immediate and
substantial harm would result from the disclosure of information to the individual.

An example where this exception may be relevant wghere an individual with a long and
difficult history of mental instability might suffer grave mental or physical trauma if certain
diagnoses were made available to him or her without the benefit of medical or mental health
intervention.
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Procedure:
If section37 may apply
1 Decide whether or not you will use this exception to withhold the information.

1 Applysection 9 of the Act 8 consider whether it has been clearly dermstrated that
the public interest in disclosure outweighs the reason for thadividual/public safety
exception

1 Once you have decided what information will be withheld under this section, sever
the records.

48.9.1 Threaten Safety or Mental or Physical Healtar Interfere wth Public Safety
(subsection 3711))

Subsection 37(1) states that the head of a public body may refuse to disclose to an
applicant information, including personal information about the applicant, where the
disclosure could reasonably be exmted to:

1 threaten the safety or mental or physical health of a person other than the applicant
or

1 interfere with public safety.

Threatenmeans to expose to risk or harm, and safety implies relative freedom from danger
or risks.

Mental healthr ef er s t o the functioning of a personds
Physical healthreferstothewellb ei ng of an i ndividual 6s physic
Interference with public safetywould occur where the disclosure of information could
reasonably be expected to hamper or block the functioning of organizations and structures

that ensure the safety and welbeing of the public at large.

Where a public body is considering withholdingcords under subsection37(1), they must

be satisfied that there is sufficient evidence of a reasonable expectation of a threat to the
safety or mental health of a person if the records were to be releas&d.

4892 Harm to the Appl i c anysidaldHeaBha(suleséctio8D(2)) Ment al

82 Report 2007-001, Newfoundland and Labrador Information and Privacy Commissioner
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Subsection 37(2) states that the head of a public body may refuse to disclose to an
applicant personal information about the applicant if the disclosure could reasonably be
expected to result i n i mmediate and grave
physical health.

|l mmedi ate and grave har m t oneaamseriawp ghysicatiauiyt 0 s
or mental trauma or danger to the applicant that could reasonably be expected to ensue
directly from disclosure of the personal information.

4.8.10 Disclosure Harmful to Labour Relations Interests of Public Body as
Employer(section 38)

Subsection38(1) provides public bodies with the discretion to refuse to disclose information
that would reveal

1 labour relations information of the public body as an employer that is prepared or
supplied, implicitly or explicitly, in confidence, and is treated consistently as
confidential information by the public body as an employer; or

1 labour relations information the disclosure of which could reasonably be expected to

o harm the competitive position of the public body as an employer or interfere with
the negotiating position of the public body as an employer

o result in significant financial loss or gain to the public body as an employer

o reveal information supplied to, or the report of, an arbitrator, mediator, labour
relations officer, staff relations specialist or other person or body appointed to
resolve or inquire into a labourelations dispute, including information or records
prepared by or for the public body in contemplation of litigation or arbitration or in
contemplation of a settlement offer.

Subsection38(2) states that subsection38(1) does not apply where the infor@tion is in a
record that is in the custody or control of the Provincial Archives of Newfoundland and
Labrador or the archives of a public body and that has been in existence for 50 years or
more.

Under previousversions of the Act, only third party labou relations records could be
protected. Under sectior88, the protection afforded to third party labour relations records
is extended to public bodies as an employer.
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Procedure:

First, determine the age of the records. If they are 50 or more years old and are held in the
public bodyds 3&doeshotapmys, secti on

If section38 may apply:

1 determine if the information wasprepared or provided in confidence (implicitly or
explicitly);

Note: If you are considering severing information because it was provided in
confidence, ensure that it has been treated consistently as confidential information
by the public bodyod if it has not been treated confidentially consistently, paragph
38(1)(a) cannot be used.

1 decide whether or not to use this exception to withhold information;
1 apply section 9 of the Act d consider whether it has been clearly demonstrated that
the public interest in disclosure outweighs the reason for the labour relations

exception;

1 once you have decided what information may be withheld, if any, sever the records.
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CHAPTER 5:OFFICE OF THEFORMATION AND PRIVACY
COMMISSIONER

One of ways in whichthe purposes of theAccess to Information and Protection of Privacy
Act are achievedis by providingfor an independentoversight agency taeview the decisions
of public bodies respecting access to information and protection of personal information
under the Act (paragraph 3(2)(f). This purpose is carried out through théffice of the
Information and Privacy Commission€OIPC).

This Chapter discusses theppointment of the commissioner, term of office, removal or
suspension of the commissioner, appointment of an acting commissioner, the
commi s s i dfnas wéllsas tket ganerapbowers of the commissioner and his or her
reporting requirements.

5.1 General Overview

~

Newf oundl and and Labrador s | nf ocommissioremis and
an officer of the House of Assembly who is appointed under t@ecess to Information and
Protection of Privacy ActAs an officer of the House of Assembly, theommissioner is
independent of the Government of Newfoundland and Labradaegtion 86).

The commissioner is appointed by the LieutenaABovernor in Council on a resolution of the
House of Assemblysubsection 85(2)). Before an appointment is made, the Speaker of the
House of Assembly must establish a selection committee consisting of:

1 The Clerk of the Executive Council or his or her deputy;

1 The Clerk of the House oAssembly or, where the Clerk is unavailable, the Clerk
Assistant of the House of Assembly;

1 The Chief Judge of the Provincial Court or another judge of that court as designated
by the Chief Judgeand

1 The President of Memorial University or a vipeesident of Memorial University
designated by the President.

This selection committee must develop a roster of qualified candidates and may invite
expressions of interest from the public for the position of commissioner (subsections 85(3)
and (4)). Once the slection committee has developed this roster of qualified candidates, it

must be submitted to the Speaker of the House of Assembly, who must then consult with
the Premier, the Leader of the Official Opposition and the leader of any other registered
political party that is represented on the House of Assembly Management Commission and
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place a resolution to appoint one of the candidates before the House of Assembly
(subsections 85(5) and (6)).

The commissioner holds office for a term dfix 6) years, unlesshe or she resigns, dies or is
removed from office $§ubsection 87(1). A person may be reappointed asommissioner for
one further termof six @) years gubsection 87(2). A commissioner may be reappointed by
the LieutenantGovernor in Council, with the approval of the majority of members on the
government side of the House of Assembly and separate approval of the majority of
members on the opposition side of the House ofs8embly. In the event of a tie vote on
either or both sides of the House of Assembly, the Speaker casts the deciding vote.

The commissioner may be removed or suspended fmo office only by the Lieutenant
Governor in Council on a resolution of the Housé Assembly carried by a majority vote of
the members of the House of Assembly. If the House of Assemblyni in session, the
LieutenantGovernor in Council may suspend theommissioner for incapacity, neglect of
duty or misconduct, but the suspension dae not continue beyond the end of the next
session of the House of Assembly. The House of Assembly must determine if the suspension
is to continue or if thecommissioner should be removed from office. In other words, the
commissioner cannot be removed fronoffice by the Government acting on its ownsgction

88).

An acting commissioner may be appointed by the LieutenaBbvernor in Councjlon the
recommendation of the House ofAssembly Management Commissionn specific and
limited circumstances:

1 the commissioner is temporarily unable to perform his or her dutig@aragraph
89(1)(a))

1 the office of the commissioner becomes vacant or the commissioner is suspended
when the Houseof Assembly is not in sessiofparagraph 89(1)(b)) or

1 the office of the commissioner becomes vacant or the commissioner is suspended
when the House of Assembly is in session, but the House of Assembly does not pass
a resolution to fill the office of thecommissioner before the end of the session
(paragraph 89(1)(c))

Where the office of the commissioner becomes vacant and an acting commissioner is
appointed under paragraphs 89(1)(b) or (c), the term of the acting commissioner does not
extend beyond the ed of the next sitting of the House of Assembly (subsection 89(2)).

Where an acting commissioner istherwiseappointed, that person holds office until
1 the commissioner returns to his or her duties after a temporary inability to perform;

1 the suspensionof the commissioner ends or is dealt with in the House of Assembly;
or
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1 a person is appointed as commissicgr undersection 85.

Sections 90 and 91 of the Act set out the salary, pension, benefits and expenses of the
commissioner.

The commissioner has the authority, subject to the approval of the House of Assembly
Management Commission, to appoint assistants and employees considered necessary to
carry out the commi s s iActanathéRersdnal Healthilnbbomatio u nd e r
Act Persons employed under thecommissioner are members of the public service of
Newfoundland and Labradofsection 92). The commissioner may delegate any of his or her
powers or duties under theActto a person on his or her staffgection 103).

5.2 General Powers and Duties of the Commissioner

Section 95of the Act sets out the general powers and duties of theommissioner

In general terms, the responsibilities of the commissioner under thact fall into three
categories:

1 monitor compliance with theActand the regulations by public bodies;
1 promote public awareness of the\ct; and
1 investigate and deal with complaints under théct.

In addition to thec o mmi ssi oner ds powers and duAttites wunde
commissioner may, pursuant to subsection 95(1):

1 conduct investigations to ensure compliance with th&ctand regulations;

1 monitor and audit the practices and procedures employed byulplic bodies in
carrying out their responsibilities and duties under thact;

1 review and authorize the collection of personal information from sources other than
the individual the information is about;

1 consult with any person with experience or experisn any matter related to the
purpose of theAct, and

1 engage in or commission research into anything relating to the purpose of thet.

Subsection 95(2) further provides that the commissioner shall also exercise and perform the
following powers and dues:
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1 inform the public about theAct

1 develop and deliver an educational program to inform people of their rights and the
reasonable limits on those rights under thé\ct and to inform public bodies of their
responsibilities and duties, including the dutto assist, under theAct;

1 provide reasonable assistance, upon request, to a person;

1 receive comments from the public about the administration of théct and about
matters concerning access to information and the confidentiality, protection and
correction of personal information;

1 comment on the implications for access to information or for the protection of privacy
of proposed legislative schemes, prograsnor practicesof public bodies;

1 comment on the implications for protection of privacy of
0 using or disclosing personal information for record linkage, or

o using information technology in the collection, storage, use or transfer of
personal information;

i take actions necessary to identify, promote, and where possible, cause to be made
adjustments to practices and procedures that will improve public access to
information and protection of personal information;

1 bring to the attention of the head of a publibody a failure to fulfill the duty to assist
applicants;

1 make recommendations to the head of a public body or the minister responsible for
the Actabout the administration of theAct,

1 inform the public from time to time of apparent deficiencies in theystem, including
the office of the commissioner; and

1 establish and implement practices and procedures in the office of the commissioner
to ensure efficient and timely compliance with thAct

5.3 Legislative Consultation

With respect to the commi ssionerds power/ duty
legislative schemes, programs or practices on access to information or protection of privacy
(paragraph 95(2)(e)), public bodies should notgection 112 of the Act This sectionrequires
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a minister to consult with the commissioner on any proposed legislation that could impact
upon access to information or the protet@n of privacy.

Section 112 states:

112.(1) A minister shallconsult with the commissioner on a proposed Bill that could
have implications for access to information or protection of privacy, as soon as
possible before, and not later than, the date owhich notice is given to introduce the
Bill into the House of Assembly is given.

(2) The commissioner shall advise the minister as to whether the proposed bill has
implications for access to information or protection of privacy.

(3) The commissioner mg comment publicly on a draft Bill any time after that draft
Bill has been made public.

5.4 Investigations and Auditsgaragraphs 95(1)(a) and (b))

As noted above, paragraphs 98)(a) and (b) give the commissioner the authority to:
1 conduct investigations to ensure compliance with the Act and regulations; and

1 monitor and audit the practices and procedures employed by public bodies in
carrying out their responsibilities under théct.

These investigations and audits are in additd.i
complaints respecting access to recordsinder Part Il andprivacy complaints under Partll.
Investigations and audits under paragraphs 95(1)(a) and (b) aret dependent upon the
commissioner receiving a complaint; the commissioner may commence these investigations

and audits on his or her own initiative.

Subsection 95( 3) states that the commi ssionetl
limited to an nvestigation under paragraph 95(1)(a), but also apply to investigations
respect of 0 a ¢ o mprdvacy oomplaint, audit, decision or other action that the

commi ssioner is authorized to take wunder the
As a resul t, t he c onmpehthe graductioe of dosuments \{section 879 ¢
and the right of entry (section 98) apply where the commissioner conducts an investigation

or an audit on his or her own initiative wit

performance of responsibities under the Act

Where the commissioner completes an investigation under paragraph 95(1)(a) or an audit
under paragraph 95(1)(b), the commissioner is required to:
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T Prepare a report containing the commission
or her recommendations and the reasons for those recommendations (subsection
107(a); and

1 Send a copy of the report to the head of the public body concernesulfsection
107(b)).

The commissioner may make the report public (subsection 107(c)).

5.5 Annual Reportgection 105)

Section 105 requires the commissioner to submit an annual report to the House of
Assemblythrough the Speaker This report includes information on:

1 the exercise and performance of his or her duties and functions under thet;

1 a time analysis of the functions andprocedures in matters involving the
commissioner in a complaint, from the date of receipt of the request for access or
correction by the public body to the date of informal resolution, the issuing of the
commi ssionerds report, oment of thee compldinh g a wa |
applicable;

1 persistent failures of public bodies to fulfil the duty to assist applicants, including
persistent failures to respond to requests in a timely manner;

T the commi ssionerds recommendat icampliesdwitm d whe
the recommendations;

91 the administration of the Act by public bodies and the minister responsible for the
Act, and

1 other matters about access to information and protection of privacy that the
commissioner considers appropriate.

5.6  SpecialReports(section 106)

Section 106 provides that the commissioner may, at any time, make a special report to the
House of Assembly relating to:

9 the resources of the office 6the commissioner;
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1 another matter affecting the operations of the Act; or

1 a matter within the scope of the powers and duties of the commissioner under the
Act.
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CHAPTER 6:COMPLAINTS

The right to an independent review of the decisions and actions of public bodies under the

Act is fundamental to guaranteeing access to information and protection of personal
information. The right tomake a complaint toNe wf oundl| and dnfodmatbra br ado
and Privacy Commissioneunder Part Il, Division 3of the Act (sections 42 to 51) helps

ensure that the purposes of theAct, as set out in section 3, are achieved. In addition, the

right to make a complaint about specific actions under théct helps ensure a fair and

equitable process.

A fundamental right under theAct is the rightto ask the commissionerto review a decision
of a public body respecting:

1 requests for access to records under Part Il of th&ct; or
1 correction of personal information

Thiscomplaintprocess is set out inPart Il, Division 3of the Act

Applicants and third parties are given the right to make a complaint to the commissioner in
respect of a public bodyds decisi on, act or
information.  The commissioner is given the authority to investigate and make
recommendations, to which the public bodmust respond in within 10 business days. If the

head of the public body does not agree with t
not intend to comply, he or she must seek a declaration from the Supreme @ourrial

Division that the public body is not required to comply.

Where the public does not respond to a commi s
commi ssionerds recommendations in the requir
authority to pepare and file an excerpt of his or her report, containing his or her
recommendation to grant access or correct personal information, with the Registry of the
Supreme Court, Trial Division, giving it the same effect as an order of that court.

The commissoner is also given the power to investigate complaints from individuals that
their personal information (or the personal information of others) has been collected, used
or disclosed in contravention of theAct (section 73). For more information with respect to
privacy complaints, please refer to th€rotection of Privacy Policy and Procedures Manual

6.1 Complaints(section 42)

Section & states that a person who has made a request to a public body for access to a
record or for correction of personal information maffle a complaint withthe commissioner
respectinga decision, act or failure to act of the head of the public body that relates to the
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request

The 2015 Statutory Review Committee recommended that the commissioner should have
the right to access both cabinet and solicitezlient privileged records in order to determine
whether the exceptions in theAct have been properly applied® These recommendations
were adopted in the 2015 legislative amendments.

A third party who is given notice undeection 19 of a decision by the head of a public body

to give access to a record containing infor

interests or personal privacymay also file a complaint withthe commissioner respecting a
public bodyds de ¢subsectomf2(3)o grant access

A person who has made a request for access or correction or a third party notified under
section 19 may also appeal directly to the Supreme Court, Trial Division if they have not filed
a complaint with the commissioner under section 42 (subsections 52(1hd 53(1)).

Where an appeal is made directly to the Trial Division, a complagannot be made to the

commissioner, and the commissioner must refuse to investigate any such complaint
(subsectiors 42(6) and (7)).

6.2  Filing a Complain{section 42)

A complaint made under section 42 by a person respecting his or her request for access to
or correction ofa record must bemade in writing and filed withthe commissionernot later
than 15 businessdays

9 after the person is notified of the decisiorf the head of the public body, or the date
of the act or failure to act; or

9 after the date the head of the public body is considered to have refused the request
under subsection 16(2) (subsection 42(2)).

A complaint by a third partywho received notice undessection 19 of the Act must be also
made to the commissioner withinl5 businessdaysa f t er noti ce of tot he
grant accessis givento the third party(subsection 42(4))

It is important to note, however, that the commissioner maintains the discretion to extend
this period Gubsection 42(5))

Pursuant to subsection 42(8), there is no right to make acomplaint to the commissioner
with respect ta

83 Report of the 2014 Statutory Review CommittedRecommendations 101 and 121.
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1 arequestthat is disregarded under section 21;

1 adecisionrespecting an extension of time under section 23;

1 avariation of a procedure under section 24; or

1 anestimate of costs or a decision to waive a cost under section 26.
In each of the above situations, the commissioner is already tasked to give approval or
review a public bodyds decision; it woul d

and heara complaint respecting a matter they have already decided upon.

The commissioner shall provide a copy of eomplaint to the head of the public body
concerned 6ubsection 42(9)).

Where the commissioner hadive (5) active complaints from the same applicant that deal
with similar or related records, the commissioner may hold an additional complaint in

abeyance and not commence an investigation until one of thizve (5) active complaints has
been resolved (subsectio4(7)).

6.3 Investigations

6.3.1 Making Representationgsubsections 44(1)and section 96)

When investigating a complaint, the commissioneshall notify the parties and advise them
that they have 10 business days from the date of notification to make representations to the
commissioner (subsection 44(1)).

Parties to a complaint may include:
1 the person requesting the review;
1 athird party who was notified undesection 19;

1 the head of the public body concerned; and

9 any other person the commissioner considers apopriate.

Parties to a complaint may make representations to the commissioner in accordance with
section 96, which provides that:

1 the commissioner may give a person an opportunity to make a representation during
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an investigation;
1 an investigation may be conducted in private, and a person who make
representations during an investigation is not, except to the extent they are invited by

the commissioner, entitled to be present during or comment on representations
made by others;

1 the commissioner can dea@e whether representations are to be made in writing or
orally; and

1 representationsmay be made through counsel or other agent.

6.3.2 Informal Resolution(subsections 44(346))

The commissioner may take additional steps that he or she considers appropriate to resolve
a complaint informally to the satisfaction of the parties, and in a manner consistent with the
Act (subsection 44(3)).

Generally, any informal resolution must beaeached within 30 business days of the

commi ssionerds receipt of the complaint, afte
formal investigation where satisfied there are reasonable grounds to do so (subsection

44(4)). The commissioner may, howeveextend the informal resolution process for a
maximum of 20 business days where each party to the complaint provides a written request

to do so (subsection 44(5)).

In no circumstances can the informal resolution process be extended beyond 50 business
days from the date the commissioner received the complaint (subsection 44(6)).
6.3.3 Refusal to Investigatesection 45)

Section 45(1) provides that he commissioner may at any stage of an investigationgdecide
not to conduct a review where he or she is satisfied that

1 the head of a public body has responded adequately to the complaint;

1 the complaint has been or could be more appropriately dealt with by a procedure or
proceeding other than a complaint under théct;

1 the length of time that has elapsed between the date when the subjectatter of the
complaint arose and the date when the complaint was filed is such that a review
would be likely to result in undue prejudice to a person or that a report would not
serve a useful purpose; or

1 the complaint is trivial, frivolous, &xatious oris made in bad faith

Government of Newfoundland and Labrador 162
ATIPP Office, Department of Justice and Public Safety


http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#44_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#45_

Access to InformationPolicy and Procedures Manual

Where the commissionerrefuses to conduct an investigation he or she will notify the
complainant ofthat decision fogether with reason$ and advise them of their right to appeal
the decisionof the public bodyto the Trial Divisim under sections 52(3) or 53(3), as well as
the time limit for appeal(subsection 45(2))

6.3.4 Production of Recordsdgection 97)

Subsection 97(2) states that the commissioner &s the powers, privileges and immunities
that are or may be conferred on a commissioner under thgublic Inquiries Act, 2006

Subsection 97(3) states that the commissionemay require any record in the custody or
under the control of a public body that the commissioner considers relevant to an
investigation to be produced to the commissioner and may examine information in a record,
including personal information.

Apublic body is required to produce any record or a copy of a record thatégjuestedby the
commissioneras soon as possible, and in any event, no later than 10 business days after
the request is made(subsection 97(4)).

In certain circumstances, the head of goublic body may require the commissioner to
examine an original record, rather than provide the commissioner with a copy. Under
subsection 97(5), the head of a public bodgnay require this examination where:

1 the head has a reasonable basis for concern &t the security of a record that is
subject to solicitorclient privilege or litigation privilege;

1 the head has a reasonable basis for concern about the security of another record
and the commissioner agrees that there is a reasonable basis for conceaon;

9 itis not practicable to make a copy of the record.

The head of a public body cannot, however, place any other condition on the ability of the
commissioner to access or examine a record (subsection 97(6)).

Section 102 of the Act places restrictions on disclosure by the commissioner, and by the
commi ssionerds staff, o f i nformation telsey
under the Act The commissioner andhis or her staff cannotdisclose information obtained

in performing duties or exercising powers under th&ct, excef as provided in subsections
102(2) to (5).

Subsection 97(1) expressly provides that the commissienr 6 s power t o
production of documents and the right of entry under section 98 apply to a certain records,
notwithstanding the fact that the Act does not apply to them undeubsection 5(1) As such,

the commissionerdoes have the authority to compel the production of and examine the
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following records to determine whether they fall within the commissoner 6 s j uri sdi ct
properly exempted from the application of thé&ct

Personal or constituency records of a MHA (paragraph 5(1)(c));

Records of a registered political party or caucus (paragraph 5(1)(d));

Personal or constituency records of a mister (paragraph 5(1)(e));

Records of a question to be used on an examination or test (paragraph 5(1)(f));

= =4 4 A -

Records containing teaching materials or research information of an employee of a
post-secondary institution (paragraph 5(1)(g));

1 Material placed in he custody of the Provincial Archives by or for a person other than
a public body (paragraph 5(1)(h)); and

1 Material placed in the archives of a public body by or for a person other than the
public body (paragraph 5(1)(i)).

The commissionerdoes not have the authority to compel the production of or examine the
following records in subsection 5(1):

1 Records in a court file, records of a judge of the Court of Appeal, Trial Division or
Provincial Court, judicial administration records or records relating to pport
services provided to judges of those courts (paragraph 5(1)(a));

1 Notes, communications or draft decisions of a person acting in a judicial or quasi
judicial capacity (paragraph 5(1)(b));

1 Records relating to a prosecution if all proceedings in respeof the prosecution
have not been completed (paragraph 5(1)()));

1 Records relating to an investigation by the RNC if all matters in respect of the
investigation have not been completed (paragraph 5(1)(Kk));

1 Records relating to an investigation by the RNC thaould reveal the identity of a
confidential source of information or reveal information provided by that source with
respect to a law enforcement matter (paragraph 5(1)(1)); and

1 Records relating to an investigation by the RNC in which suspicion of gafitan
identified person is expressed but no charge was ever laid, or relating to
prosecutorial consideration of that investigation (paragraph 5(1)(m)).

The commi ssionerds powers under section 97 an

subsection7(2) (where another Act or regulation prohibits or restricts access);

another Act or regulation; or
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1 a privilege under the law of evidence.

The commi ssioner 0si nadboirlmattyi oho i exami mecor d,
requirement to produce a record to the commissioner, includerecords exempt under
solicitorclient privilege 6ection 30) or cabihet confidences Eection 27).

6.3.5 Right of Entry §ection 98)

The commissioner has the right:

1 to enter an office of a public body and examine and make copies of a record in the
custody of the public bodygaragraph98(a)); and

i to converse in private with an officer or employee of the public bodyatagraph
98(b)).

As discussed above, sectio8 applies notwithstanding paragraphs 5(1)(c) to (i), subsection
7(2), another Act or regulation, or a privilege under the law of evidence.

6.3.6 Admissibility of Evidencesgction 99)

Subsection 99(1)states that a statement made, or answer or evidence given by a person in
the course of an investigation by or a proceeding before theramissionerunder the Act is
not admissible in evidence against a person in a court or at an inquiry or in another
proceeding, and no evidence respecting a proceeding under tAet shall be given against a
person except:

1 in a prosecution for perjury;
1 in a prosecution for an ofénce under theAct, or

1 in an appeal tq or an application for a declaration fromthe Trial Division under the
Act, or in an appeal to the Court of Appeal respecting a matter under tAet

The commissioner, and anyone acting for or under the direction of the commissioner, shall
not be required to give evidence in a court or in any other proceeding about information that
comes to the knowledge of the commissioner in performing duties or exising powers
under the Act (subsection 99(2))
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6.3.7 Privilege §ection 100)

Subsection 100(1) states that where a person speaks to, supplies information to or
produces a record during an investigation by the commissioner under thet, what he or
she says, the information suplied and the record produced areprivileged in the same
manner as if theywere said, supplied or produced in a proceeding in a courgection 100 is
intended to protect those records that are supplied to or produced for the commissioner as
part of the informal or formal complaint resolution processln consideringsection 55 of the
former Act (which is identical to the current subsection 100(1))hé Newfoundland and
Labrador Supreme Court, Trial Division commented ometapplication of this priviege, and
determined that

€t he correct secioneS6ip that inaregard mecordsf produced
during either [ibfdrreal oc formahresokitiom pracess they
are privileged from production under a later request for records to the public
body involved in the prior investigation by the CommissioneFo find otherwise
would not only hamper the resolution processes of éhCommissioner but could
also result in revealing the substance of a recordhe public body may have
successfully claimed to be exempt from disclosure, thus defeating the purpose
of the Act84

The Newfoundland and Labrador Court of Appeal has also commented that the privilege
opreserves the privilege over documents in
extent as if the documents had been tendered in cout & 6

Where a record does not contain information that was supplied to the commissioner as part
of an investigation or where the document itself was not produced to the commissioner, the
privilege in section 100 will not apply.

Subsection 100(2) provide that solicitorclient privilege and litigation privilege arenot
affected by production of records to the commissioner.The fact that a record to which
solicitorclient privilege or litigation privilege applies has been disclosed to the commissioner
as part of an investigation will not result in the privilege being waived with respect to any
other third party who make request the information.

6.3.8 Section 8.1 of the Evidence Adsection 101)

Section 101 provides thatsection 8.1 of the Evidence Actdoes not apply to an investigation
conducted by the commissioner under théct.

Section 8.1 of the Evidence Actrestricts, in the context of a legal proceedingthe

84 McBreairty v. College of the North Atlanti2010 NLTD 28.
85 Newfoundland and Labrador (Information and Privacy Commissioner) v. Newfoundland and Labrador (Attorney General)
2011 NLCA 69
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admissibility of information and records relating tohe Provincial Perinatal Committee; the
Child Death Review Committee under theatalities Investigations Acta quality assurance
committee of a member, as defined under thélospital and Nursing Home Association Act
anda peer review committee of a memhe as defined under theHospital and Nursing
Home Association Act

This restriction has no applicability with respect to proceedings conducted by the
commissioner.

6.3.9 Time limit forreview Eection 46)

The mmmissioner is required tocomplete aformal investigation and make a report under
section 48 within 65 business daysof receiving a complaint, whether or not the time for the
informal resolution process has been extended (subsection 46(1)).

Where extraordinary circumstances exist, the commissioner may apply to a judge of the Trial
Division to extend the time period forcompleting an investigation and filing a report
(subsection 46(2)).

6.3.10 Burden of Proof(section 43)

Where the commissioner investigates a complaint relating to a decision &fuse access to
a record or part of a record, the burden is on thieead of the public bodyto prove that the
applicant has no right of access to the record (subsection 43(1)).

Where the commissioner investigates a complaint relating to a decision to gawe applicant
access to a record or part of a record that contains the personal information of a third party,
the burden is on thehead of the public bodyto prove that the disclosure would not be
contrary to theActor regulations (subsection 43(2)).

Where the commissioner investigates a complaint relating to a decision to give an applicant
access to a record or part of a record that contains information, other than personal
information, of a third party, the burden is on th¢hird party to prove thatthe applicant has

no right of access (subsection 43(3)).

6.4 Commi ssi on eectioss 4Ranp4P)r t (

Oncompleting an investigationthe commissioner may recommend that:

1 the head of the public body grant or refuse access to the record or part of the record
(paragraph 47(a));
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1 the head of the public body reconsider its decision to refuse access to a record or
part of a record (paragraph 47(b));

1 the head of the public body either make or not make the requested correction to
personal information (paragraph 47(c)); and

1 other improvements for access to information be made within the public body
(paragraph 47(d))

On completing an investigatiorthe commissioner is required to

1 prepare a report containing his oher findings and, where appropriate, his or her
recommendations and the reasons for th&e recommendations (paragraph 4@L)(a))
and

1 send a copy of the report to the person whdiled the comphint, to the head of the
public body concerned and to a third party who was notified under sectio® 4
(paragraph 8(1)(b)).

The report must also include information respecting the obligation of the head of the public

body to notify the parties ofthe hed 6 s response to the commissio
within 10 business days of receiving them (subsection 48(2)).

6.5 Responseof Public Bodysection 49)

Where the commissionerissues a report in response to a complaint, subsection 49(1)
requires the head of a public body to

1 make a decisionwhether or notto follow the recommendation of the commissioner
in whole or in parf and

1 give written notice of the decision to the commisgsner and a person who was sent a
copy of the report.

The head of the public body must resmotnd t o
later than 10 business daysafter receiving them.

The written notice must include:

1 notice of the right of theapplicant or third party to appeal under section 54 to the
Trial Division and of the time limit for such an appeal; and
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1 notice of the right of the commissioner to file an order with the Trial Division in one of
the circumstances listed insubsection 51(1)

Where the head of the public body does not give written notice witHifi businessdays after
receiving the commissionerds report, the hea
agreedto follow the recommendation of the commissiones(@bsection 49(2))

6.6  Application forDeclaration from Courtgection 50)

Where the commissioner recommends that the head of a public bodyant access to a
record or make a requested correction of personal information, and the head decides not to
comply, the head is requiredo apply to the Trial Division for a declaration that the public
body is not required to comply with the recommendation (subsect®80(1) and(2)).

This application must be made within 10 business days of after receiving the
commi ssioner disn.recommendat

Public bodies should consult with their legal counsel when considering filing an application
for a declaration under section 50.

An application must seek a declaration that the head of the public body is not required to
comply with the c¢commi orsthegnuwdsthat r ec ommendat i on

1 the head is authorized under Part Il of théct to refuse access to the record and,
where applicale, it has not been clearly demonstrated that the public interest in
disclosure of the information outweighs the reason for the exception (paragraph
50(2)(a));

1 the head is required under Part Il to refuse access (paragraph 50(2)(b)); or

1 the decision of the head not to make the requested correction to personal
information is in accordance with the Act or regulation (paragraph 50(2)(c)).

Where the head of a public body makes an application for a declaration from the Trial

Division, a copy of the applicadn must be served on the commissioner, the minister
responsible for the administration of the Act, and a person who was sent a copy of the
commi ssioner 0s report wi t hin 10 business da:
(subsection 50(3)).

The commissimer, the minister responsible for the administration of théAct, or any other
person who was sent a copy of the commi ssi ong¢
for a declaration by filing a notice to that effect with the Trial Division (subsectisd(4)).
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6.6.1 Procedure on Application for Declaration

Subsection 50(5) states thatsections 57 to 60 apply, with necessary modifications, to an
application to the Trial Divisiorior a declaration.

As a result, the practice and procedure under th&ules of the Supreme Court, 1986
providing for an expedited trial, or such adaptation of thosmiles as the court or judge
considers appropriate in the circumstances, will apply to the application (section 57).

Solicitorclient privilege and litigation privilege in a disputed record will not be affected by
disclosure to the Trial Division for theyrposes of an application (section 58).

The Trial Division must review the applicatioand the decision of the head of the public

body to refuse access to a record or correction of personal information as a new matter, and

may receive evidence by affidav{subsection 59(1)). This means that the Trial Division may

hear evidence, and is not restricted to the same evidence that was produced during the
commi ssionerds investigation of the compl aint

The burden of proof as set out igection 43 continues to apply (subsection 59(2)).

Where the Trial Division exercises its powers to compel the production of documents for
examination, it must take reasonable precautions to avomisclosure of

1 anyinformation or other material if the nature of the information or material could
justify a refusal by the head of a public body to give access to a record or part of a
record; or

1 the existence of information, where the head of the puiol body is authorized to
refuse to confirm or deny that the information exists undesubsection 17(2)

These reasonable precautions may include, where appropriate:

1 receivingrepresentations without notice to another person,
1 conducting hearings in private, and

1 examining records in private (subsection 59(3)).

6.6.2 Disposition of Application

Section 50(5) and subsection 60(1)provide that where the Trial Division hears an
application for a declaration under section 50, the court may:
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1 grant the application, where it determines that the head of the public body is
authorized to refuse access to a record and, where applicable, it has not been clearly
demonstrated that the public inerest in disclosure of the information outweighs the
reason for the exception;

1 grant the application, where it determines that the head of the public body is
required to refuse access to all or part of a record; or

9 order the head of the public body tagive access to all or part of a record (or make
such other order that the court considers appropriate), where it determines that the
head of the public body is not authorized or required to refuse access to all or part of
the record.

The Trial Division mg also order that personal information be corrected and order the
manner in which it must be corrected, it finds that doing so would be in accordance with the
Act (subsection 60(3)).

Where the Trial Division finds that a record or part of a record fallsthin an exception to
access under the Act and, where applicable, it has not been clearly demonstrated that the
public interest in disclosure of the information outweighs the reason for the exception, the
court shall not order the head to give access tohe record or part of a record, regardless of
whether the exception is discretionary or mandatory (subsection 60(2)).

6.7  Filing an Order with the Trial Divisioséction 51)

Under section 51, the commissioner can file an order with the Trial Division to give binding
effect to his or her recommendation in certain circumstances.

Section 51(1) gives the commissioner the authority to prepare and file an order with the
Trial Divisionwhere:

1 the head of the public body agrees or is considered to have agreed under section 49
to comply with the commissionerds recommen
so within 15 days after receipt of the recommendation; or

1 the head of the public body fails to apply to the Trial Division for a declaration under
section 50.

An order filed under this section shall be limited to a direction to the head of a public body
either:

1 to grant the applicant access to the record or padf the record or part of the record
or
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1 to make the requested correction to personal information (subsection 51(2)).

The commissioner may not file an order with the Trial Division until the later of the time
periods in paragraph 51(1)(a) and section 54 d&ve passed (subsection 51(3)). The
commissioner may not file an order with the Trial Division if the applicant or a third party has
commenced an appeal in the Trial Division under section 54 (subsection 51(4)).

Where the commissioner files an order witthe Trial Division, it is enforceable against the
public body as if it were a judgment or order made by the court (subsection 51(5)).

6.8  Disclosure of Information gection 102)

Section 102 of the Act places restrictions on disclosure by the commissioner, and by the
commi ssioner6s staff, of information they
under the Act

Specifically, subsection 1021) states that the commissioner and a person acting for or
under the direction of the commissioner, shall not disclose information obtained in
performing duties or exercising powers unddhe Act, except as provided in subsections
102(2) to (5).

Subsectbn 102(2) states that the commissioner may disclose, or may authorize a person
acting for or under his or her direction to disclose, information that is necessary to:

1 perform a duty or exercise a power of the commissioner undée Act, or

1 establish the grounds for findings and recommendations contained in a report
underthe Act.

In conducting an investigation and in performing any other duty or exercising any power
under the Act, the commissioner, and anyone acting for or under the direction ofeth
commissioner,shall take reasonable precautios to avoid disclosingand must not disclose:

1 any informationor other material if the nature of the information or material could
justify a refusal by a head of a public body to give access to a recordpart of a
record, or

1 the existence of information, where the head of a public body is authorized under
subsection 17(2) of the Actto refuse to confirm or deny that the infonation exists in
response to a request for access to information under th&ct (subsection 1023)).

In addition, the commissioner may disclose to the Attorney General information relating to
the commission of an offence under théAct or under any otherAct of Newfoundland and
Labrador or Canadawhere the commissionerhas reason to believe an offence &s been
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committed (subsection 1024)).

Subsectin 102(5) states that the commissioner may disclose, or may authorize a person
acting for or under his or br direction to disclose information in the course of a prosecution
or an appeal referred to insubsection 99(1).

6.9  Protection from Liability §ection 104)

Section 104 states that an action does not lie against the commissioner or against a person
employed under him or her for anything he or she may do or report or say in the course of
the exercise or performance, or intended exercise or performance, of his or her fumas
and duties underthe Act, unless it is shown he or she acted in bad faith.
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CHAPTER 7-APPEALS
7.1  Appeal to Trial Divisio

Rather than make a complaint to the Office of the Information and Privacy Commissioner, an
applicant who makes a request to a public body for access to a record or for correction of
personal informationor a third party who has received notification undesection 19 can
apped directly to the Supreme Court, Trial Division in some circumstances

Where the commissioner has investigated a complaint and issued recommendations, the
applicant or the third party that made the complaint can also appeal to the Trial Division

wherethey are not satisfied with the public body
has decided to comply with the commissioner s

7.1.1 Direct Appeal by Applicanfsection 52)

Where an applicant has made a request for access or correctioand has not filed a
complaint with the commissioner undesection 42, the applicant may appeal the decision,
act or failure to act of the head of the public body that relates to the request directly to the
Trial Division (subsection 52(1)).

The applicant must start this appeal not later than 15 business days:

1 after the applicant is notified of the decision of the head of the public body, or the
date of the act or failure to act; or

1 after the date the head of the public body is considered to have refused the request
under subsection 16(2)

Where the applicant has made a complaint to the commissioner and the commissioner has
refused to investigate undersection 45, the applicant may appeal the head of the public

bodyds decision, act or f (gubdeation&2(3)) oWhare the t o
commissioner refuses to investigate, any appeal to the Trial Division must be started within
15 business daysaf t er t he applicant is notified of
52(4)).

7.1.2 Direct Appeal by a Thiréarty(section 53)

Where a third party is notified undesection 19 of a decision to grant access to a record
which may affect their business interests or personal priva@gnd where they have not made
a complaint to the commissionerthe third party may appeal directly to the Trial Division
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(subsection 53(1)). This appeal must be commenced within 15 business days after the third
party is notified of the head of the public b

Where the third party hasfiled a complaint under section 42 and the commissioner has
refused to investigate, the third party may commence an appeal of the head of the public

bodyds decision to grant access in the Trial
ofthecoomi ssi oner ds refusal (subsections 53(3) an

7.1.3 Appeal after Receipt ofCommissioned s D e (sdct®n 5d)n

Subsection 54 provides that an applicant or a third party maypap e a | a public
decision to grant or refuse access or not make a requested correction of personal
information, where that decision is made in response to a recommendation from the
commissioner.

The applicant or third party must file their appeal in the Trial Division not later than 10

business days from the date they receive the
commi ssioner 0s resegtimi®&ndati on under

7.1.4 No Right of Appealsection 55)

Section 55 provides that there is no appeal to the Trial Division in respect of:
1 adecisionrespecting an extension of time undesection 23;

1 avariation of a procedure undesection 24; or

9 an estimate of costs or a decision not to waive a cost undsection 26.

7.2  Starting anAppeal(section 56)

Where a person appeals a decision of the head of a public body to the Trial Division, the
notice of appeal must name the head of the public body as respondent (selotion 56(1)).
The appellant must serve a copy of the notice of appeal on the commissioner and the
minister responsible for theAct as well (subsection 56(2)).

The minister responsible for theAct, the commissioner of a third party may intervene in

apped as a party by filing a notice to that effect with the Trial Divisigaubsection 56(3))
The commissioner cannot, however, intervene where an appeal relates to:

1 adecision of the head of the public body undesection 21 to disregard a request; or
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1 adecision, act or failure to act of the head of a public body in respect of which the
commissioner has refused to investigate undesection 45.
(subsection 56(4))

Where the head of a public body that has refused access to a record receives a notice of
appeal, they must make reasonable efforts to give writterotice to a third party who:

1 was notified of the request for access undesection 19; or

1 would have been notified under section 19 if the head had intended to give access to
the record(subsection 56(5)).

Where an appeal is brought bg third party, the head of the public body must give notice to
the applicant (subsection 56(6)).

The record for the appeal must be prepared by the head of the public body ibhmamed as
respondent to the appeal (subsection 56(7).

7.3  Procedure on Appeafsections 57-59)

The practice and procedure under th&®ules of the Supreme Court, 1986providing for an
expedited trial, or such adaptation of those rules as the judge or court considers appropriate
in the circumstanceswill apply to an appeal to the Trial Division (section 57).

The solicitorclient privilege or litigation privilege of a document in dispute on an appeal is
not affected by disclosure to the Trial Division in the course of an appeal (section 58).

On an appeal, the Trial Division is requiredto evi ew t he public bodyods
to act relating to a request for access or correction of personal informati@as a new matter
(subsection59(1)). This means that the court will hear evidence, which is not restricted to

the evidence which was produceduring a complaintbefore the commissioner (if there was

such a complaint) The court may hear evidence by affidavit.

The burden of proof as set out irsection 43 applies in respect of appeals to the Trial
Division (subsection 59(2)).

The Supreme CourtTrial Divisionhas considerable powe to compel the production of
documents for examination on appeal. In exercising those powers, however, theal

Division must take reasonable precautios, including where appropriate, receiving
representations without notice to another person, conductin hearings in private and
examining records in private, to avoid disclosui:

1 any informationor other material if the nature of the information or material could

Government of Newfoundland and Labrador 176
ATIPP Office, Department of Justice and Public Safety


http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#45_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#19_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#57_
http://www.assembly.nl.ca/legislation/sr/regulations/RulesSC/Rc86ru17A.htm
http://www.assembly.nl.ca/Legislation/sr/statutes/a01-1.htm#62_
http://assembly.nl.ca/Legislation/sr/statutes/a01-2.htm#43_

Access to InformationPolicy and Procedures Manual

justify a refusal by ahead of a public bodyto give access(paragraph 593)(a)); or

1 the existence of informationwhere the head of a public body is authorized to refuse
to confirm or deny that the information exists undesubsection 17(2) of the Act

(paragrgph 59(3)(b)).

7.4  Disposition of Appea(section 60)

Section 60states that on hearing an appeal under théAct, the Trial Divisionmay:

1 dismiss the appeal, where itdetermines that the head of the public body is
authorized to refuse access to a record and, where applicable, it has not been clearly
demonstrated that the public interest in disclosure of the information outweighs the
reason for the exception;

1 dismissthe appeal, where it determines that the head of the public body is required
to refuse access to all or part of a record; or

1 order the head of the public body to give access to all or part of a record (or make
such other order that the court considers apppriate), where it determines that the
head of the public body is not authorized or required to refuse access to all or part of
the record.

The Trial Division may also order that personal information be corrected and order the
manner in which it must be orrected, where it finds that doing so would be in accordance
with the Act (subsection 60(3)).

Where the Trial Division finds that a record or part of a record falls within an exception to
access under theAct and, where applicable, it has not been clebr demonstrated that the
public interest in disclosure of the information outweighs the reason for the exception, the
court shall not order the head to give access to the record or part of a record, regardless of
whether the exception is discretionary or andatory (subsection 60(2)).
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CHAPTER 8 REPORTING

The ATIPP Office requires informatioftom all public bodiesabout the administration of
ATIPPrequests. This includes thenumber and nature of requests,exceptions applied,

number of requests for correction of personal information, costs charged for ATIPP requests,
response time, and final outcome. In addition to requiring the information to prepare the
Ministerds Annual Report to tdedionHiBofshe Ac),f Asse
this knowledge is required to monitor activity under théct and to ensure consistent

application by public bodies.

ATIPP Coordinators should note their obligation undszction 12 of the Act to ensure that

the name and type of applicant is not disclosed. This information should not be irad on

the ATIPPNotification Form (Form 1Ajorwarded to the ATIPP Offic&he type of applicant
should be included on the ATIPP Request Summary Report (Form 8) following completion of
the ATIPP request which is forwarded to the ATIPP Office.

Departments of government will be using TRIM, an electronic database specifically designed
for ATIPP and, accordingly, the statistical information required by the ATIPP Office will be
supplied electronically. Users should refer to the ATIPP TRIM Manual.

8.1 Notify ATIPP Office ofIAPPRequests

To maintain a centralrecord of the topics of ATIPPequests received under Part 1l of théct

by all public bodies ATIPPCoordinators must advise the ATIPP Office of each request as
soon as it is received. Departments using TRIM must enter the details of the request at the
earliest possible time.

The ATIPPCoordinators of all other public bodies mussend the ATIPPNotification Form
(Form 1A) to the ATIPP Officeeither by fax at 709 729-2129 or by email at
atippoffice@gov.nl.caas soon as the request is received.

8.2 ATIPP Summary Report

The ATI PP Summary Report (0the Reportéd) i S Uus
activity under the Act, for administrative purposes of the Newfoundland and Labrador
government. The Report is also used to provide information for the Annual Reporthef

Minister of the Department of Justice and Public Safetfthe Minister responsible forthe

Act), as required insection 113 of the Act

The ATIPPCoordinator of each public bodys responsible for ensuring that the Report is
prepared accurately andn a timely manner for each access request.
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All public bodies (excluding Departments with access to TR)Mnust fill out an ATIPP
Summary Report (Form 8) on completion of each access request. This report must be faxed
to the ATIPP Office at 70929-2129 or emailed toatippoffice@gov.nl.ca

Public bodies must also notify the ATIPP Office of the progress made with respect to ATIPP
requests, including: fee estimates sent to applicants; extensions of time; andtives to third
parties under section 19.

8.2.1 Instructions for Completing the ATIPP Summary Report

Only requests for information or recordsor requests for the correction of personal
information that are made pursuant to theAct should be recorded on an ATIPP Summary
Report.

If an application is transferred to another public body, this should be indicated in the Final
Outcome section of the Report.

Requests for records that do not fall under thé\ct, such asa personal or constituency
record of a member of theHouse of Assembly, should not be included. This issue is
discussed in more detail irsection 1.4.2 of this manud, d0Records Excluded from the Aat

Section1: Type of Request
Indicate the type of request
General Requesb requestsfor generalinformation/records.

Personal Information Request d requests from an individual or a representative of that
individual seeking records contaimg information about themselves.

Federal Access to Information Requestrequests from the Government of Canad
Section2: Final Outcome

Record the final outcome, or access decision, taken with respect to the request

Abandoned Applicant has failed to provide
appropriate fees to support a request
and the request is closed

Access Denied Records are withheldrom release
Full Disclosure All requested records are supplied to thg
applicant with no severing
Partial Disclosure Some of the records requested are
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being released while other information i
being withheld in accordance with the
exceptions listed in theAct

Public Domain

The information/records being sough
have already been published or arg
available for purchase by the public

Available in30 business days

The information/records being sough
will be published or released to the
public within 30 business days after the
applicantds r e gifunets
published within 30 business days,
application is reactivated)

Non-Existent Records

No records within the scope of the
request have been found

No Confirmation or Denial of Records

Request has been denied pursuant t(
section 17(2)

Disregard Request with OIPC Approval
Unreasonably interfere with operations
of the public body

Request is disregarded by public bod
(with approval of the OIPC) where th
request would unreasonably interfere
with the operations of the public body

Disregard Requestwith OIPC Approvad
Information  Already  Provided
Applicant

1(

Request is disregardd by public body
(with approval of OIPQ)n the basisthat
the information requested has already
been provided to the Applicant

Disregard Requestvith OIPC Approvad
Trivial,Frivolous or Vexatious

Request is disregarded by public bod
(with approval of OIPCas an abuse of
the right to make a requeston the basis
of it beingtrivial, frivolous or vexatious

Disregard Requeswith OIPC Approvad
Unduly Repetitive or Systematic

Request is disregarded by public bod
(with OIPC approvalas an abuse of the
right to make a requeston the basis of it
beingrepetitive or systematic

Disregard Requeswith OIPC Approvad
Excessively Broad

Request is disregarded by public bod
(with OIPC approvalas an abuse of the
right to make a requeston the basis of it
being excessively broad or
incomprehensive

Disregard Request with OIPC Approval
Bad Faith

Request is disregarded by public bod
(with OIPC approval) as an abuse of th
right to make a request on the basis of i
being otherwise in badaith

Informal/Routine Disclosure

Records were supplied informally or ha
previously been designated as record
which could be released in the event g
a request without requiring the
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formalized ATIPP process.

Transferred Request is transferred to anothe public
body which has custody and/or contro
of the records sought

Withdrawn The applicant has chosen not to pursu
the request and has notified the publig
body

Section3: Exceptions

Record each exception to disclosure applied in the access request by noting the sections
and subsections of theAct

Arecord or part of a record may be withheld under several exceptions. Be surénidicate all
that apply.

For example, the informatiorbeing sought is the advice given to the Minister of Justiesd
Public Safetyby a senior official in the Department. That advice, containing a possible
course of action, potentially may be protected under9(1) o Polcy Advice or
Recommendations; 300 Legal Advice; and 3%1) d Disclosure Harmful to the Financial or
Economic Interests of a Public Body.

Section4: ResponseTime

First, indicate whether the access request was responded to with#® business days, or
more than 20 business days with OIPC approval' hen,indicate the length of the extension
granted by the OIPC and/hether or not the deadline was met.

For example, if the20 business day time limit was extended for an additiona20 business
days by the OIPCand the responsewas provided to the applicant orday 40, then the
deadline was met.

Response time means the total length of time that a public body takes to fully respond to a
request. This includes locating the requested records, making the decision about access,
doingany severing that may be required, and providing the final response to the applicant.

The exact number of days for processing an ATIPP request from the date of receipt to the
completion date must be calculated and included on Form 8 or in TRIM.

Section5: Third Party Notice
If third party notification was requiredunder section 19 because some or all of the

information being sought in the access request involved a third party (or parties), indicate
whether the third party consented to releaseyr yousent a notice under section 19
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Third Party ConsentThird party consents in writing to release of the records, as described
by the public body

Provide Third Party Public body notifies third party of intent to release information that

Notice may harm heir business interests and provides them with 15 business
days to request a review by the OIPC.

Section 6: Extensions

If the 20 business day time limit was extended, indicate h a t the Ol PCds
received under section 23and the number ofdays of the extension.

Section 7: Advisory Response

Indicate the date on which the advisory response was sent to the applicant.
Section8: Cost Estimate Sent to Applicant

You must record any cost estimate sent to the applicant.

Section 9: Costs Paidy Applicant

Youmust record all costs collected from the applicant. If your Department uses TRIfées
collected can be found in theRed 'COSTSfolder of TRIM

Indicate the total number of search hoursafter the first 10 hours (for local government
bodies) or the first 15 hours for other public bodies) it took to complete the request,
rounded down to the nearest hour, and also record any copyiogsts.

Section10: CostWaivers
If fees were waived, indicate the amount wagd.

Record the total number of hours, after the firstO or 15 hours (as appropriate) it took to
complete the request, even itosts were waived, rounded down to the nearest hour.

Section1l: Time Spent
Indicate the total hours spent in the processing of the ATIPP request.
Section12: Notes

If you wish to provide any additional information on the access request, use this section.
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The ATIPP Summary Report should then be signed and dated, with contact details provided,
and faxed to the ATIPPOffice, Department of Justice and Public Safetyat fax # 709-729-
2129. Alternatively, complete the Report electronically (obtained from the RFIOffice) and
submit via email to atippoffice@gov.nl.ca

8.2.2 Federal Access to Information Requests

Under its Access to Information Actthe federal government sometimes receives access
requests which require them to seek consent from a public body of Newfoundland and
Labrador. If a department or other public body receives such a request for consent from the
federal government, the ATIPROffice must be advised. Departments using th&@RIM
database will use the database for this purpose. All other public bodies should complete the
cover page and Part B of the ATIPP Summary Report, which requires you to provide the
following details on this ype of request:

nature/subject of request

name of individual and federal public body making request (this information is
provided on the cover page under OApplican
date received,;

date response is de;

date reply sent; and

any notesto be added

= =4

=A =4 =4 =

8.2.3 Complaints and Appeals

If your public body receives notification from th&@IPCthat their office has received a
complaint and/or is undertaking an investigationof an ATIPRequest handled by your public
body, the ATIPP Office must be advised.

Similarly, if your public body receives notice of an Appeal to the Supreme Colnial Division
of a decision made by your public bodyhe ATIPP Office must be advise&uch an appal
may be initiated by the applicant or a third party.
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APPENDIX-IHandling an ATIPP Request
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Workflow Process for Access Requests

ACTION

MANUAL

DAY 1

Request
Received
from
Applicant

ATIPP TRIM

1 Create new case file in OPE TRIM
database. TRIM will provide a file #.
This ATIPP file # should always be
referenced on outgoing
correspondence to applicant.

1 If not using TRIM, notify ATIPP Office
of the request (Form 1A)

34/81

Advise applicant

of request

1 Send acknowledgement letter to
applicant, reference ATIPP file # (20
business day clock starts day after
receiving ATIPP request).

3.6

Executive

Communication

1 Notify Executive of wording of reques
keeping the confidentiality of
applicant private.

3.4

DAY 25

Analyze
Request

If request is not
clear

1 Contact applicant to clarify contents
of request. (phone/letter/email)

1 If applicant is able to refine their
requirements, followup clarification
by email confirming new
wording/direction of request.

1 Complete a preliminary search of
records to determine if clarification is
necessary.

3.2/34/
3.7
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DAY 25

Disregarding
Requests, if
appropriate

Frivolous;
Vexatious; Bad
Faith;
Excessively
Broad;
Repetitive and
Systematic

1 If request appears to fall under

section 21, discuss with Executive
whether to seek permission to
disregard.

Contact OIPC for permission to
disregardrequest.

If approved contact applicant and
update OPE TRIM database for
applicable file #.

3.16.7

Determine
Transfer

Transfer

Assess request to decide whether
transfer to another dept. or public
body is necessary.

Discussion with other departments or
public bodies may be required to
determine a transfer.

If transfer is appropriate, send
ONotice of Transf
within first 5 business days.

1 Update OPE TRIM database for

applicable file #.

3.5

Conduct
Search/

Retrieve
Records

Record Search

Identify and advise applicable staff
who will need to search for
responsive records (e.g. IM, Exec)

Begin collecting responsive records,
records include paper/electronic, and
any other forms (e.g. microfiche,
photos)

Ensure all potential areas and
applications (e.g. Email, TRIM) are
searched for responsive records. As
Coordinator specify a short time
frame to get records to you.

Ask staff involved in search to keep
track of their time locating records
and provide an estimate in the event
a fee is charged (first 15 hours are
free for public bodies, 10 hours free
for local public bodies).

3.2.3/3.7
/3.15
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DAY 510

Analyze
Responsive
Records

Eliminate any
duplicates or
nonresponsive

9 Once records are collected eliminate

any duplicatesd unless the duplicate
records had changes made to them

documents (handwritten notes). Keep good noteg
why some records were deemed nen
responsive (in the event of an OIPC
review or an appeal before the courts

Compile The compiled file should be

remaining Coordinatords wor

responsive point forward.

records

Applicant Within 10 businessdays after

advisory update

receiving a request, coordinator must
provide an advisory response in
writing to direct the applicant about
status of their request.

If records are prepared for release by
day 10, they must be disclosed to
applicant. See section 15 of Act for
further details on applicant advisory.

3.16.1
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DAY 1015

Analyze
Responsive
Records

Cost Estimate

1 Assess whether collecting costs is
appropriate. See cost schedule.

1 If applicable send cost estimate to
applicant.

1 Update OPE TRIM database.

3.15

Extension (see
examples)

1 Are there a large volume of records
responsive to the request? Have you
received several ATIPP requests in a
short period of time?

1 If appropriate contact the OIPC to
request an extension(this request to
OIPC must be made asoon as
possible, but no later than day 15)

1 If approved by OIPC, send notice to
applicant on details of extension and
new expected due date.

1 Update OPE TRIM database for this
ATIPP request using the applicable filj
#.

3.14.1

Record
Review

Apply
Exceptions

1 Use Rapid Redact and the scanned
working file to begin
processing/applying appropriate
exceptions to records.

1 Internal consultation with Executive
and/or other content experts may be
necessary to ensure a full
understanding of the material This is
sometimes necessary in order to
make informed decisions on
redactions/disclosure.

1 Coordinate communications with
external stakeholders (e.g. other
departments)

9 Finalize record redactions for
Executive review.

Ch. 4/
3.11

Government of Newfoundland and Labrador
ATIPP Office, Department of Justice and Public Safety

188




Access to InformationPolicy and Procedures Manual

DAY 1520

Organize File
for DM
Review/
Approval

Prepare ATIPP
Package & Draft
Response Letter

1 Arrange audit file for DM review (from

Rapid Redact)

Ensure all pages are numbered on
redacted records

Review file with DM and answer any
guestions/provide clarification as
needed.

Review draft final response letter with
DM citing exceptions used (See ATIP
final response form letter)

3.12

DAY 20

Send Records
to Applicant

The final packagencluding final
response letter and records (redactec
copy) should be sent no later than
close of business on the 2¢h
business day.

The package may be sent
electronically via email (if file is not
too large) or through the mail. This
should betheapplc ant 6 s c h

2.6/3.16
/3.17

Final
Coordinator
Admin
Processing

IM Record
Keeping

Working files for ATIPP requests
should be retained either in TRIM, a
secure shared drive or registry for six
years as required by the RIMS
retention policy.

Once request is closed update the
ATIPPTRIM database for the
appropriate file # and indicate
exceptions applied.

Sendthe ATIPP office theompleted
ATIPP request (responsive records).

Request will be publicly available on
ATIPP website 72 hourafter they
have been sent to applicant.

3.13/8.2
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APPENDINA { CostSchedule
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Establishment of Costs for
the Access to Information and Protection of Privacy Act

Pursuant to Section 21 of theExecutive Council A¢tSection 25 of theAccess to Information
and Protection of Privacy Aand all other powers enabling him in this regard, the Minister
of the Office of Public Engagement has been pleased to establish the costs,
effective from the It day of June, 2015.

Da ed at St. Johnds in the Provinsecdayobf Newf o
June, 2015.

The Honourable Steve Kent

Minister of the Office of Public

Engagement
COSTS
1.1l n this cost schedule oOoapplicanto refers t

to a record pursuant to theAccess to Information and Protection of Privacy Act

2. A public body shall not charge an applicant:
(a) for making an access to information requesr
(b) for identifying, retrieving, reviewing, severing or redacting a record;

3. A public body may charge an applicant:
(a) $25.00 for each hour spent locating a record after the first ten (10) hours, where
the request is made to a local government body; or
(b) $25.00 for each hour spent locating a record after the first fifteen (15) hours,
where the request is made to another public body.

4. A public body may charge an applicant:

(a) 25 cents a page for providing a copy or print of the record, where the record is
stored orrecorded in printed form and can be reproduced or printed using
conventional equipment;

(b) the actual cost of reproducing or providing a record, where a record cannot be
reproduced or printed on conventional equipment then in use by the public body;
and

(c) The actual cost of shipping a record using the method chosen by the applicant.

5. A person who requests access to his or her own personal information shall not be
required to pay any costs for access to that personal information.
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6. (a)

(b)

()

(d)
(e)

7 (a)

(b)

(©)

Where costs are to be chaged, the public body is required to give the applican
an estimate of the total cost before providing the service. The public body will
require the applicant to pay 50 percent of the cost estimate prior to
commencing the work required to respond to the geiest, with the remaining
50 percent to be paid upon completion of the services.

Upon being provided with a cost estimate, the applicant h2€ business days
from the day the estimate is sent to:

(i) accept the estimate and pay 50 percent of theosts;

(i) modify the request in order to change the amount of the cost;
(iif) apply to the public body to waive all or part of the costs; or
(iv) submit a complaint to the commissioner about the costs.

Where an estimate is given to an applicant under (b), thiene within which the
head of the public body is required to respond is suspended until the applicar
notifies the head to proceed with the request.

If the applicant does not respond to the cost estimate as set out in (b), the
applicant is considerel to have abandoned the request.

The costs charged to the applicant shall not exceed either the actual cost of tl
services or the estimate given to the applicant.

The head of a public body may, upon receipt of an application from an
applicant, waive the payment of all or part of the costs payable where the hee
is satisfied that:

() payment would impose an unreasonable financial hardship on the
applicant; or
(i) it would be in the public interest to disclose the record.

Where anapplicant applies for a waiver, the head of the public body shall
i nform the applicant in writing as
part of the costs.

The head shall refund any amount paid by an applicant that is subsequently
waived.

8. Any new cost estimate for access to information requests shall be calculated in
accordance with this cost schedule effective immediately.
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